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26 July 2020

To The
Chief Cabinet Secretary Yoshihide Suga
The Digital Market Competition Headquarters
Tokyo, Japan
ligital.f7c@ .

Subject: Asia Internet Coalition (AIC) Comments on the Interim Report on

Competitive Evaluation of Digital Advertising Market
Dear Mr Secretary,

The Asia Internet Coalition (AIC) and its members express our sincere gratitude to the
Digital Market Competition Headquarters (DMCH) for the opportunity to submit
comments on the Interim Report on Competitive Evaluation of Digital Advertising
Market.

As an introduction, the AIC is an industry association comprised of leading Internet and
technology companies in the Asia Pacific region with an objective to promote the
understanding and resolution of Internet and ICT policy issues. Our members are Airbnb,
Amazon, Apple, Expedia Group, Facebook, Google, Grab, LinkedIn, LINE, Rakuten,
Twitter, SAP, Yahoo (Verizon Media), and Booking.com.

We commend the DMCH for your efforts in drafting the Interim Report on Competitive
Evaluation of Digital Advertising Market. Indeed, this interim report is timely given how
the COVID-19 pandemic has essentially resulted to a huge surge in internet traffic as
many countries have gone under lockdown. At a very basic level, in theory increased
internet traffic means more visitors to publishers’ pages and therefore increased attention
on digital ads. While we support these evaluation efforts by the DMCH, we wish to
highlight some concerns on the intervention options proposed in the interim report. As
such, please find appended to this letter detailed comments and recommendations, which
we would like the DMCH to consider.
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Lastly, we are grateful to the DMCH for upholding a transparent, multi-stakeholder
approach in your analysis of the digital advertising market. We further welcome the
opportunity to offer our inputs and insights, directly through meetings and participating
in the official consultations.

Please find appended to this letter detailed comments and recommendations in:

e Recommendations |

e ENGLISH]-Page 3-6 [Click on ‘ENGLISH’ to access submission in English language];

and

e Recommendations [JAPANESE]| [&R3Z]-Page 7-13 [Click on ‘JAPANESE’ to access

submission in Japanese language]

Should you have any questions or need clarification on any of the recommendations,

please do not hesitate to contact me directly at ||

Asia Internet Coalition (AIC)
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1. Summary

a. Digital ads are beneficial and play a major role in sustaining the free and
open web. Ads underwrite the great content and services that users get for free,

and enable businesses to connect with people interested in what they have to offer.

b. The digital ads space is highly competitive. Digital companies compete with TV
broadcasters, newspapers, radio, podcasts, and outdoor for a piece of a single
advertising budget. Even within digital ads, there are thousands of companies
operating in “ad tech” that work together and in competition with each other. The

ad tech ecosystem is famously crowded and competitive.

c. We agree with the DMCH’s objectives. The ad tech ecosystem works best with

fairness (including privacy protection), transparency and choice.

d. But any regulatory intervention must be careful not to reduce the innovation and
competition that has driven so many benefits. Some of the concerns raised in the

Interim Report are not validated by evidence. The Interim Report largely relies
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on subjective survey responses - the DMCH has not presented any economic
evidence of competitive harms. In some areas (e.g. Search engine defaults), the
DMCH makes recommendations for dramatic market changes without even

having discussed the topic or asking for any factual evidence.

e. The lack of full information means that some of the intervention options raised
in the Interim Report would cause real harm to consumers and businesses in
Japan. We think it is important that the DMCH carefully considers these risks in
the next stage of its investigation to avoid a negative outcome for the Japanese

cconomy.

f. Going forward, the best approach to ensure fully informed decision-making
would be a voluntary industry-led code of conduct. This could be developed
by the companies with the best insight into the complexities of ad tech

products. Regular updates could be provided to the DMCH.

2. An effective way forward — Principles
This is a complex and fast-moving ecosystem. Bad regulation would cause real harm
to consumers and businesses in Japan. To avoid such harm - we suggest the following
principles be applied as the DMCH considers next steps:

e Any regulation should be flexible, principle-based and developed
incrementally in consultation with industry.

e Any regulation should be industry-wide, with clear and objective criteria
for determining the firms that will be subject to it.

¢ Any intervention needs to carefully weigh the costs and benefits.

e There should be a collaborative approach to supervision.

3. Transparency is important, but should be balanced with other equally important

factors such as privacy

a. A complex ecosystem: the way in which ad tech has developed, with the
introduction of new products and suppliers across the stack over time, has led to

a complex industry. Often several companies are involved in a single transaction.
b. Aiming for transparency: The AIC is of the view that clear and comprehensive

information about digital platform services, including pricing is of paramount

importance and is provided by such digital platforms.
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c. Need to balance transparency with other important factors: such as
privacy/user data protection, and prevention of “gaming” of ad fraud defences.
For example, the proposal to impose consistent transaction IDs raises potential
privacy concerns where users data could be seen by thousands of companies with
any user control. It is important that the DMCH engages with these privacy risks

in the next stage.
Data utilisation

a. Search default findings are not based on any evidence: The DMCH makes
recommendations to introduce choice screens for search engines without any
supporting evidence. This issue is not discussed in length in the process and the

DMCH does not appear to have gathered any factual evidence.

b. Search defaults do not harm competition: The Interim Report does not explain
why search defaults are problematic. A search default leaves open the possibility
for users to access alternative services. Empirical evidence shows that online
search users can and do change search defaults. Default settings are not

determinative of user choice.

Cc. Recommendations on search defaults could harm Japanese users and OEMs:
If implemented, the DMCH recommendation would result in less revenue for

Japanese OEMs and likely higher consumer prices for devices.
Efficiency of vertical integration

a. Avertically integrated offering in the ad tech stack creates for a good service
for publishers, advertisers and users. Vertical integration provides more
seamless integrations, for example, through reduced latency and improved
cookie-matching across multiple products.

b. There exist measures by digital platform companies (such as internal database
separations) that avoid conflicts of interest. The DMCH needs to make sure that
any suggested interventions do disrupt how products operate - as that would result
in less revenue for Japanese publishers and less effective marketing for Japanese

advertisers.

Fairness of procedures
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a. The AIC recognises the need for fairness and to ensure platform providers offer
advance notice and explanation of proposed material changes to systems and
rules - and adopts that approach in its business today.

b. The DMCH should ensure that any new measures are practical and do not harm
users. For example, regarding algorithms changes and updates, platforms must
be able to update their algorithms to improve performance. There exists
sufficient notice to publishers of important changes but requiring every change
to be subject to review or negotiation would slow down product improvements
and result in users in Japan getting poorer quality search services.

7. Acquisition and use of personal data

a. We fully support user control over how data is used. User trust in privacy
controls is critical to the success of businesses. In fact, our main concern with
some of the measures suggested in the Interim Report is that they put user data at

risk.

b. Further clarity is required on what specific measures the DMCC is considering
implementing to address the issues regarding “Concerns about the collection and
use of personal data” identified in the report; and what any such new specific rules

are benchmarked against.

c. The DMCH should carefully consider all the relevant factors before implementing
specific data rules that go beyond what is already required by privacy
law. Consumers often get valuable services in return for providing data. An
excessive restriction of users’ data choices would result in less ad revenue - this
would mean less revenue for Japanese publishers and fewer free ad-supported
services for Japanese consumers. It is important that the DMCH engages with

these issues in the next phase.

<Please refer to the next page for Japanese version of the submission>
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Computer & Communications
Industry Association

CCIA Comments on the Interim Report on Evaluation of Competition in the
Digital Advertising Market from the Headquarters for Digital Market

Competition of the Cabinet Secretary

25 July 2020

1. Introduction

The Computer & Communications Industry Association (CCIA) welcomes the opportunity to
submit comments to the Headquarters for Digital Market Competition of the Cabinet Secretary
(the “DMCH”) relating to the interim report on “Evaluation of competition in the digital

advertising market” (the “Interim Report™).

CCIA represents large, medium, and small companies in the high technology products and
services sectors, including computer hardware and software, electronic commerce,
telecommunications, and Internet products and services'. Our members employ more than
750,000 workers and generate annual revenues in excess of $540 billion. CCIA remains
committed to protecting and advancing the interests of our members, the industry as a whole, as
well as society’s need to benefit from the positive contributions that the digital economy can

make.

CCIA’s members are leading innovators of what some refer to as the ‘digital economy’. Many
operate so-called multi-sided business models, where it is often the advertising revenue
generated on one side of the business that funds the innovations valued by consumers. Others

offer more traditional services and products online, using advertising to enhance consumer

" A complete list of CCIA’s members can be found here: http://www.ccianet.org/about/members/.
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experience. Many advertising services offered by CCIA’s members create benefits and

efficiencies for both consumers and advertisers alike.

There are numerous stakeholders that play an important role in the advertising sector since the
Internet has offered a plethora of new, digital advertising opportunities including to those actors
that have previously operated solely offline. When analyzing the digital advertising industry,
CCIA encourages the DMCH to focus on all relevant stakeholders including, for example, key
market players with not so familiar names such as Criteo, index Exchange, MediaMath, OpenX,
or Telaria, who operate important scaled businesses. Focusing exclusively on the so-called
‘digital platforms’, a term which emcompasses a great variety of business models that operate in
their own unique form in numerous and different online and offline sectors, would not be

representative of the ad-tech ecosystem.

CCIA’s analysis of the advertising industry proves that the advertising ecosystem has never been
as dynamic as it is today with many online as well as offline channels fiercely competing for
advertisers’ money. CCIA is concerned with the mischaracterizations that the Interim Report
contains regarding the digital advertising industry and possible regulatory action that the DMCH
might pursue to address the purported challenges. CCIA agrees with the DMCH that principles
such as fairness and transparency should govern the digital advertising space. That said, it is also
important to highlight that the digital advertising sector is key in sustaining a free and open
Internet, and interventions that overreach legitimate objectives might be harmful to innovation to
continue to happen in the web. The implications of unilaterally regulating the digital advertising
sector in Japan could not only have substantive negative consequences for Japanese consumers
and businesses that have been able to benefit from the digital space, but could also raise trade
conflicts by create regulatory asymmetries that would only act as a barrier to entry in the

Japanese market, hindering innovation.

2
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2. Preliminary Considerations Regarding Market Dynamics

Competition for consumer attention, and in turn, advertising revenue, remains fierce between
mediums such as online and offline advertising. In fact, most advertisers and agencies use a mix
of different media as the most effective way to reach a target audience and oftentimes switch
between suppliers. Different media, both online and offline, compete with one another for
consumer attention and ad spend. Advertisers focus on their goals (reaching audiences, ROI,
etc.), not on artificial distinctions based on media. Therefore, any competition analysis in this

sector should comprise relevant stakeholders that include online and offline mediums.

Advertising has long been used by many businesses, including multi-sided business models such
as newspapers to financially support non-advertising services such as news media, television,
social media or search engines. These business models that have long existed garner greater
attention in the digital world thanks to innovation that has made advertising a more valuable tool

for consumers and businesses.

According to David Evans, Professor of Law at the University of Chicago and University of
College London, 24 percent of a 100 dollar advertising campaign is spent online, while the rest is
spent on television, print, outdoor/billboard, radio and other advertising vehicles.” As Evans puts
it, “advertisers base decisions about the level and allocation of their budgets on formal or
informal analyses of the rate of return on investment”. In Japan, data shows that traditional and
online advertising compete against each other, the former being more used than the online

channels. Therefore any requirements on companies operating in the digital space should

2 David Evans, Antitrust Issues Raised by the Emerging Global Internet Economy, 102 Northwestern U. L. Rev.
Colloquy 285 (2008)
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1095&context=nulr_online.
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equally be considered for companies operating in other advertising mediums. In this respect, the
Interim Report only focuses on the digital segment of the advertising sector failing to analyze the

full market forces that characterize the advertising space as shown in Annex 1.°

In addition to competition between online and offline advertising, operators compete within the
digital advertising sector with a variety of services for user attention in the digital space, all of
which have the opportunity to display relevant advertising. This includes services such as
messaging, gaming, streaming, various search engines, social media, and video, some of which
can be displayed on various mediums including desktop, mobile, and with new mediums
appearing regularly.* The Interim Report also presents limits with respect to its analysis as it

does not include these other mediums where digital advertising takes place.

With respect to the classification of advertising, the Interim Report is limited with respect to
describing the value that digital advertising such as targeted advertising has created for
consumers and businesses alike.” Targeted advertising, which is advertising that allows
companies to present an ad campaign to a relevant audience, is found both online and offline;
this creates higher efficiencies for advertisers in addition to increased consumer welfare, since
consumers prefer personalized and relevant ads.® As a result, targeted advertising has spread to

mediums such as television and billboards.

3 Kay Jebelli, Evolution of Ad Spend and the Dynamics of Digital, Disruptive Competition Project (May 4, 2020),
http://www.project-disco.org/competition/050420-evolution-of-ad-spend-and-the-dynamics-of-digital/.

“Ed Black, “News Corp. Enters Competitive Advertising Market, While Denying It Is Competitive, ” Huffington
Post (May 24, 2017),
https://www.huffpost.com/entry/news-corp-enters-competitive-advertising-market-while_ b _592593e6e4b09c5b6bf92
d79.

® For additional data on the value created by targeted advertising, please see CCIA’s supplemental submission to the
UK Competition and Markets Authority’s online platforms and digital advertising submission,
https://www.ccianet.org/wp-content/uploads/2020/05/CCIA%E2%80%99s-Supplemental-Submission-to-the-UK-C
MA-on-Digital-Advertising-12-May-2020.pdf

¢ Holly Paucer, 71% of Consumers Prefer Ads, Adlucent (May 12, 2016),
https://www.adlucent.com/blog/2016/71-of-consumers-prefer-personalized-ads.
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Tyler Cowen, professor of economics at George Mason University, argues that not only is
advertising competitive across formats, but that companies like Google and Facebook are

helping disrupt monopolies in other sectors:

Then there's the digital advertising industry that the two companies lead. But that's not a
monopoly, either: Google as an advertising platform still competes with Facebook,
television, radio, circulars, direct mail and, for that matter, e-mail and word of mouth.
Insofar as Google has taken a big share of the ad market, it is because its ads are cheaper
and better targeted than alternatives. When it comes to ads, Google is fundamentally a
price-lowering institution for small and niche businesses that can now afford more reach
for less than ever before. By boosting small startups elsewhere in the economy, Google

and Facebook actually serve as major forces acting against monopolies in other sectors.’

New technologies and innovation will continue to disrupt the advertising marketplace. For
example, television advertising will increasingly take advantage of new tools such as granular
set-top box data to personalize ads to the viewer.® It is important, therefore, to acknowledge that
the advertising sector comprises online and offline channels and that new mediums will have to
be taken into account as innovation continues to open new mediums for advertising campaigns to
be launched. In essence, advertising depends essentially on consumers’ attention, and companies
engaging in advertising campaigns compete for attention across a variety of channels including

some of which were unthinkable years ago, e.g. smart speakers and digital billboards.

7 See Tyler Cowen, Breaking Up Big Tech Would Be A Big Mistake, The Globe & Mail (Apr. 12, 2019),
https://www.theglobeandmail.com/opinion/article-breaking-up-big-tech-would-be-a-big-mistake/.

8 See e.g. Jeanine Poggi, Here’s How AT&T’s Xandr and Turner Plan to Work Together in 2019, AdAge (Jan. 8,
2019), https://adage.com/article/media/xandr-turner-plan-fix-tv-advertising-2019/316160; Sara Fischer, The future
of TV advertising is here--and it involves targeting the specific interests of viewers, Business Insider (Jan. 25, 2019),
https://www.businessinsider.com/future-of-tv-advertising-targeting-the-specific-interests-of-viewers-2019-1.
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3. Transparency and Digital Advertising

The DMCH’s Interim Report raises concerns relating to transaction transparency in the digital
advertising sector. When confronting these transparency concerns, CCIA suggests that the
DMCH perform a holistic analysis taking into account the tradeoffs between requirement
enhanced transparency in the digital advertising space and the risks of limiting innovation or
competition in the digital advertising space that has substantially reduced costs of advertising
campaigns for businesses. Restrictions on the use of computer and machine learning and data
analytics that characterize the digital advertising sector in the name of transparency would have a

net adverse impact on innovation and consumer rights and opportunities.

Regulating nascent sectors such as digital advertising space, particularly without a sound
evidence base of proven consumer harm, will stifle innovation and distort markets.” For
example, the EU’s recently imposed General Data Protection Regulation (GDPR) has multiple
restrictions on data processing and use of data that pose a threat to innovation in Al and machine
learning.'® CCIA understands that the digital advertising sector is a complex ecosystem and
suggests that the DMCH engages in further research before adopting restrictive regulations that,

as mentioned earlier, would impair innovation.

? Yale Information and Society Project, Governing Machine Learning: Exploring the Intersection Between Machine
Learning, Law, and Regulation (2017), available at
https://law.yale.edu/system/files/area/center/isp/documents/governing_machine learning - final.pdf (“There was,
however, a general awareness on the part of participants that creating new regulatory burdens without sufficient
thought, or at too early a time in the development of ML, could negatively impact the potential benefits of the
technology. Creating a framework for how to think about these issues was therefore deemed critical.”).

1 Nick Wallace & Daniel Castro, The Impact of the EU’s New Data Protection Regulation on Al, Center for Data
Innovation (Mar. 27, 2018), available at http://www?2.datainnovation.org/2018-impact-gdpr-ai.pdf.
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At the same time, consumer-facing transparency in digital advertising data flows and processing
practices can support consumer trust and increase the effectiveness of advertisements.'!
Organizations are responding to consumer interests by developing new tools to give consumers
granular insights into digital advertising practices, such as Facebook’s recently launched
“Off-Facebook Activity” feature.'? Therefore, ad networks are continuing to innovate in
supporting consumer transparency and control over the ads they receive, which may be

deleteriously impacted by the imposition of prescriptive requirements.

a) Digital Advertising and Value Creation

Online advertising is able to compete with traditional advertising because it has generated
unprecedented advantages for businesses and end consumers alike. The advertising business
model that characterizes many of the digital companies helps to ensure that the right incentives
exist for these companies to continue to invest in providing consumers with a positive
experience. Advertisers value digital advertising platforms because they reach many people; in
turn, these platforms reach many people because they provide highly desirable content or
services. This is possible due to the financial support many of these companies obtain from

digital advertising, which enables them to significantly invest in R&D."

Digital advertising has become a personalized advertising channel thanks to behavioral

advertising powered by data analytics. In fact, targeted advertising is now ubiquitous throughout

" Tami Kim, Kate Barasz, & Leslie K. John, “Why Am | Seeing This Ad? The Effect of Ad Transparency
on Ad Effectiveness,” Journal of Consumer Research (Feb. 2019),
https://www.hbs.edu/faculty/Pages/item.aspx?num=54407

12 Keir Lamont, “Facebook Debuts Long Anticipated ‘Off-Facebook Activity’ Feature,” Disruptive Competition
Project (Aug. 20, 2019),
https://www.project-disco.org/innovation/082019-facebook-debuts-long-anticipated-off-facebook-activity-feature/.
13 David Balto, Internet Search Competition: Where Is The Beef? DC Antitrust Law (June 24, 2011),

http://www.dcantitrustlaw.com/assets/content/documents/googlesearchfinal-Balto.pdf.
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the digital advertising space (and increasingly throughout advertising), offering businesses a
more efficient channel for reaching out to interested customers. As a result, targeted advertising
and the pay-per-click model (rather than per-impression) allows advertisers, including smaller
ones, to maximize returns from their campaign, that can be clearly tracked thanks to analytical
tools applied to digital advertising. At the same time, individuals receive relevant advertising
tailored to their own needs. For publishers, digital advertising has become a key revenue stream
for them allowing them to maximize the yield from their inventory, and to realize profits per
impression. In this regard, in the UK, Plum Consulting estimates that publishers receive on

average £0.62 of every pound an advertiser spends on programmatic display advertising.'

Therefore, the digital economy has improved the advertising experience for all stakeholders
involved and ushered in competitive pressure to the entire advertising marketplace to evolve.
Thanks to ad-supported business models, consumers enjoy highly valued goods and services for
a lower price, oftentimes even for free. By the same token, through this model, customers are
also able to have access to ad campaigns in the digital space for a lower price, since advertising
offers have increased in the digital space and more competition brings tailor-made offers to
advertisers and individuals willing to advertise themselves. Other businesses may use
advertising to support their main commercial activities, distinct from business models whose
primary source of revenue may come from advertising. For example, advertising services can be
offered to help find, attract, and engage with new and existing customers, thereby improving
their experience by helping them to more easily find the products and services they are looking

for.

14 See Plum Consulting, Online Advertising in the UK (2019),
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/777996/Plum_DC
MS_Online_Advertising_in_the UK.pdf; Gerry Smith & Mark Bergen, Google Sweetens Deal with Publishers,
Bloomberg (Mar. 20, 2018),
https://www.bloomberg.com/news/articles/2018-03-20/google-said-to-sweeten-deals-with-publishers-as-tech-woos-
media.
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Studies have shown that consumers prefer to receive ads instead of paying for online services.
For example, as recently highlighted by the United States Department of Justice Assistant
Attorney General Makan Delrahim, nearly 80 percent of respondents in one study reported in
Recode represented that they would choose an ad-supported Facebook over paying $1/month."
Furthermore, thanks to the investments in technology, consumers usually receive advertising
relevant to them, as targeted advertisements have become extremely accurate. A more
personalized experience as a result of targeted advertisements is highly valued by consumers.'®
Another study by Erik Brynjolfsson found that free, ad-supported digital goods generate a large
amount of consumer welfare, with the median Facebook user would need a compensation of

around 48 USD to give the service up for a month."”

Advertisers continue to purchase advertising on various media operators which serve different
purposes. However, it is important to bear in mind that different advertising channels often
compete against each other. Even if online advertising offers unprecedented opportunities to
businesses due to its personalization feature, it is important not to analyze this medium in an
isolated bucket — a convergence of the different channels is actually what is taking place in

reality, as further explained below.

b) Fraud in the Digital Advertising Space

The Interim Report devotes a substantial part of its analysis to addressing privacy risks. More

specifically, the DMCH is concerned with fraud occurring in the digital advertising space. CCIA

'® Makan Delrahim, Assistant Attorney General Makan Delrahim Delivers Remarks at the Antitrust Division’s
Public Workshop on Competition in Television and Digital Advertising, U.S. Dept. Justice (May 2, 2019),
https://www.justice.gov/opa/speech/assistant-attorney-general-makan-delrahim-delivers-remarks-antitrust-divisions-

public.
16 1d.

17 Erik Brynjolfsson, Avinash Collis, & Felix Eggers, “Using massive online choice experiments to measure changes
in well-being,” PNAS (Apr. 9, 2019), https://www.pnas.org/content/116/15/7250.
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agrees with the DMCH that risks in the digital advertising space exist, in a similar way that risk
exists in the offline world. However, CCIA is of the view that data collection, analysis and
sharing backed by Al systems are already enabling businesses to measure performance metrics,
reduce fraud, and optimize real-time bidding processes.'® Furthermore, players throughout the
digital ad ecosystems are increasingly adopting standards for supply chain transparency to help

detect and prevent fraud in the digital advertising space."

Algorithmic decision-making, Al, and predictive analytics allow businesses to make more
intuitive, data-driven decisions, from better matching products and services to consumers, to

t*° for low-income and

creating opportunities in education, finance, healthcare, and employmen
underserved communities.?' In particular, these technologies can improve outcomes in the
consumer advertising and marketing space, providing consumers with information more relevant
to their interests and needs, and increasing the likelihood of a completed transaction. The
potential applications of Al extend beyond consumer advertising and marking, including:
improved image recognition; automatic video captioning; expedited content moderation;

enhanced medical diagnosis; spam and malware detection and filtering; and better detection of

patterns in satellite imagery to improve agriculture and transit.

'8 How Digital Advertising Can Benefit From the Growth of AI, 1AS Insider,
https://insider.integralads.com/digital-advertising-can-benefit-growth-ai/ (last visited July 20, 2018).

' Interactive Advertising Bureau, “Internet Advertising Revenue Report” (Oct. 2019),
https://www.iab.com/wp-content/uploads/2019/10/IAB-HY 19-Internet-Advertising-Revenue-Report.pdf.

2 See e.g., Rebecca Greenfield & Riley Griffin, Artificial Intelligence Is Coming for Hiring, and It Might Not Be
That Bad, Bloomberg(Aug. 8, 2018),
https://www.bloomberg.com/news/articles/2018-08-08/artificial-intelligence-is-coming-for-hiring-and-it-might-not-
be-that-bad; Elizabeth Woyke, AI Can Now Tell Your Boss What Skills You Lack—And How You Can Get Them,
MIT Technology Review (Aug. 7, 2018), https://www.technologyreview.com/s/611790/coursera-ai-skills/.

2l FTC, Big Data: A Tool for Inclusion or Exclusion (2016), available at
https://www.ftc.gov/system/files/documents/reports/big-data-tool-inclusion-or-exclusion-understanding-issues/1601
06big-data-rpt.pdf.
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As with all data-intensive technologies, it is important to ensure that in algorithmic
decision-making, consumer data is collected responsibility and adequately secured. Algorithms
and predictive tools should be accountable, so that they do not exacerbate bias or produce

discriminatory outcomes, or limit competition.

Algorithmic and Al-enabled decision-making systems pose similar risks to other data-intensive
technologies. Several academics, building on the work of Daniel Solove, have identified the
privacy risks in the algorithmic space, including: exclusion in information processing, a lack of
data subject disclosure and control in processing, and reputational distortion.”> Some automated
decision-making systems may also pose the risk of inadvertent disclosure of an individual’s

personal information or protected status.*

These privacy risks can generally be mitigated through traditional privacy- and security-
by-design methods of product and service development. Businesses should ensure that privacy
risks are considered in the collection and use of data. This means that data used for automated
decision-making processes, namely those powered by machine learning algorithms, is: (1)
lawfully collected and used; (2) securely stored; and (3) representative of the population that
these decisions will be applied to. Businesses should: (1) detect and mitigate biases in their
systems before rolling out their products; (2) invest in and apply—whenever possible—sound
measures to de-identify the data used to train algorithmic model; and (3) provide users with

control over and meaningful transparency about algorithmic decision-making processes.

c) Increased Price Transparency and Third Party Metrics

22 Joshua A. Kroll, Joana Huey, Solon Barocas, ef al., Accountable Algorithms, 165 U. Pa. L. Rev. 633 (2017),
available at https://scholarship.law.upenn.edu/penn_law_review/vol165/iss3/3/.
BId.
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The Interim Report advocates for increased price transparency as well as for standardization of
ad metrics that third parties can use to inform their business decisions. However, it is CCIA’s
view that both of these suggestions could negatively impact market competition enabling
collusive practices to take place in the digital advertising space and undermining the intense

competition that characterizes the advertising sector.

Firms’ use of algorithms to set prices should be generally seen as an efficient way to increase
market competition to the benefit of consumers. It is regular practice for firms to monitor
competitors’ prices and adapt accordingly in order to compete. Therefore, the use of price
algorithms injects dynamism in the markets as it allows firms to adapt price setting rules more
rapidly. There is no special characteristic of firms’ usage of price algorithms to compete that
elicits changes to the current competition framework. Nothing about the use of algorithms
confers immunity from antitrust law. As illustrated, price algorithms are mostly pro-competitive.
In the limited instances where firms could use algorithms to the detriment of consumer welfare,

these actions can be addressed using current antitrust enforcement tools.

Price discrimination and dynamic pricing, or the capacity to change and adapt prices in view of
evolving estimates of the supply and demand relationship for a particular product, is
pro-competitive. Pricing algorithms allow firms to engage in price discrimination and dynamic
pricing in a more efficient manner to respond more quickly to changes in the market, increasing
price competition. Additionally, the use of algorithms can help firms to allocate resources more
efficiently. Allocative efficiencies bring generally positive outcomes that benefit consumer
welfare. Finally, firms can use competitors’ pricing as an input to optimize their own pricing
algorithm and offer more competitive prices to customers, again increasing market competition

to the benefit of consumers.
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Furthermore, price algorithms are used by firms in a pro-competitive manner by engaging in
aggressive competition. Firms could use pricing algorithms to undercut rivals, and/or to engage
in disruptive pricing strategies, that would lead to market changes that will ultimately benefit
consumers. While the use of algorithms based on competitors’ data is generally considered
pro-competitive, concerns have been voiced that the increased price transparency online can
enable tacit collusion and/or help firms to engage in illegal agreements. In this respect,
demanding even more transparency with regards to digital advertising pricing online could

undermine companies’ incentives to compete to the detriment of consumers.

Similarly, companies in the advertising industry offer different metrics related to their services
that allow them to compete on terms different to price. This is the reason why the Interim
Report’s concerns with regards to the lack of uniformity across different digital advertising
service providers with respect to metrics ignores the important fact that differentiation in the

metrics space is a competition parameter in the digital space.

4. Data Utilization

Use of data collection and data analytics to accurately provide consumers with a personalized
experience is a distinguishing characteristic of the digital advertising space, and is attracting the
attention of many competition authorities. The DMCH is no exception to this trend, and the
Interim Report raises concerns around the anticompetitive effects that the access to data by
digital platforms have in acting as a barrier to entry for other ad-tech companies to compete in

the data-driven digital advertising segment.

CCIA believes that the type of broad concern as highlighted by the Interim Report fails to fully

understand the role that customer data plays in the digital advertising sector. Assumptions
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regarding search defaults and potential harm to competition are not supported by empirical
evidence, and the DMCH risks hurting Japanese OEMs and consumers (that will be charged with

higher prices) if implementing its proposals. We develop an explanation in the next section.

The key element is to better understand whether incumbents that have accumulated data over the
years may expand or maintain market power for the mere possession of historic data. Like any
other factor of production, there is empirical evidence to prove that there are diminishing returns

to the mere accumulation of data.

Stanford University conducted a study to analyze whether increased accumulation of data
improves the outcomes of the analysis performed on such data. The Stanford Dogs Dataset
contains images of 120 breeds of dogs from around the world.** This dataset was constructed for
the purpose of fine-grained image categorization. Researchers used this dataset for classifying
breeds of dogs in images, and calculated the mean accuracy for identification as the number of
images in the dataset increased. The results showed that additional access to data provided
diminishing returns to the accuracy of classification results (see chart below).”* In short, a

growing dataset provided diminishing returns as it grew.

Similarly, economists David Evans and Richard Schmalensee found that across technology

companies, data did not grant incumbents the power to strangle competition. Their research

highlighted that:

A number of previously dominant companies all had user data — so-called
“attention platforms” such as AOL, Friendster, Myspace, Orkut, Yahoo!,

Blackberry in mobile, as well as numerous search engines including AltaVista,

2* Stanford Dogs Dataset, available at http://vision.stanford.edu/aditya86/ImageNetDogs/.
2.
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Infoseek, and Lycos. This data did not give the incumbents the power to stifle
competition in their respective markets, nor is there any evidence that data
increased the network effects for these firms in a way that gave them a substantial

lead over challengers.?

University of Florida Professor Daniel Sokol and Central University of Finance and Economics
School of Law (China) Professor Jingyuan (Mary) Ma conclude that little, if any, user data is

required as a starting point for most online services. They noted that:

The data requirements of new competitors are far more modest and qualitatively
different than those of more established markets. Little, if any, user data is
required as a starting point for most online services. Instead, firms may enter with
innovative new products that skillfully address customer needs, and quickly
collect data from users, which can then be used towards further product

improvement and success.”’
This research, in opposition to the Interim Report’s conclusion, shows why the accumulation of
data alone is not a tool for companies to shut out competitors, and is unlikely to lead to decreased

competition in the relevant market.

5. Vertical Integration & Access Restrictions

% David S. Evans & Richard Schmalensee, Network Effects: March to the Evidence, Not to the Slogans, Antitrust
Chronicle (Aug. 2017) at 9, available at http://mitsloan.mit.edu/shared/ods/documents/?DocumentID=4243.

27 D. Daniel Sokol & Jingyuan (Mary) Ma, Understanding Online Markets and Antitrust Analysis, 15 Nw. J. Tech.
& Intell. Prop. 43 (2017), available at
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1267&context=njtip.
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The Interim Report addresses concerns relating to vertically integrated platforms active in the
digital advertising sector. These concerns fall under the international trend that indicates a
growing interest in conglomerate and non-horizontal theories of harm. This concern includes the
consideration of interoperability between one party’s products and a rival’s competing

downstream product, to favor their own downstream product.

Before commenting on the particular issues noted by the DMCH, it is important to highlight that
vertical integration is generally believed to be pro-competitive. In this regard,
vertically-integrated businesses can bring about efficiencies and offer consumers goods and
services of better quality, lower prices, and more innovation. Interventions that are not justified
on evidence may negatively impact the efficiencies that vertically integrated businesses create

and risks harming publishers and Japanese companies alike.

a) Access Restrictions

The Interim Report questions whether digital platforms can engage in exclusionary conducts by
denying access to advertising input (advertising inventories) to its competitors, implicitly
classifying advertising input as essential. Whereas CCIA understands that market foreclosure
should be of concern to competition authorities, in the digital advertising industry it is unlikely
that possible foreclosures will take place for lack of access to inputs, that in no case should be

considered as essential.

When addressing the access restrictions concerns raised in the Interim Report, it is important to
do so taking into account real market dynamics. In the case of the advertising market, though
advertisers value the ability to access users, user demand for a platform is not substantially

driven by the availability of advertisements. That is, an Internet user does not choose to use a
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search engine or a news website based on the quality or quantity of ads. Users therefore do not
flock to one platform for ads. Similarly, marketers can switch among many advertising
platforms or exchanges due to the low fixed cost of running ads on multiple platforms. They
have little incentive to stick to one platform. These incentives for both users and marketers
eliminate the possibility of a feedback loop that locks users and marketers to a dominant

advertising platform.*®

Furthermore, under the pay-per-click model—which is the pricing structure that most advertisers
employ—running an ad on a platform with more “congestion” would yield better conversion
rates but involve proportionally higher costs. As such, an advertiser may be incentivized to
choose many smaller platforms over relying on a larger one.” This further encourages marketers
to multi-home, weakening possible lock-in effects on advertising platforms.** Consumers’

tendency to multitask or multi-home facilitates cross-platform responses to advertising.
6. Fairness
The Interim Report endeavors to analyze the questions around automated decision-making tools

and fairness. The complexity of algorithmic and machine learning-based decision-making tools

suggests that in some cases it may be difficult for designers or external reviewers to determine

2 D. Daniel Sokol, Antitrust and Regulating Big Data, 23 George Mason L. Rev. 119 (2016),
https://papers.ssrn.com/sol3/papers.cfim?abstract id=2834611.

2 d.

30 See Rex Yuxing Du, Linli Xu & Kenneth C. Wilbur, Immediate Responses of Online Brand Search and Price
Search to TV Ads, 83 J. Mktg. 81 (July 1, 2019), https://journals.sagepub.com/doi/abs/10.1177/0022242919847192
(noting study results that show TV ads lead to a variety of immediate online responses); Jura Liaukonyte, Thales
Teixeira, & Kenneth C. Wilbur, Television Advertising and Online Shopping, 34 Mktg. Science 309 (Jun. 2015),
https://pubsonline.informs.org/doi/abs/10.1287/mksc.2014.0899 (demonstrating that TV advertising does influence
online shopping); Mingyu Joo, Kenneth C. Wilbur, Bo Cowgill & Yi Zhu, Television Advertising and Online
Search, 60 Mgmt. Science 1 (Jan. 2014), https://pubsonline.informs.org/doi/10.1287/mnsc.2013.174 (showing that
TV advertisements for financial services brands increase both the number of related Google searches and searchers’
tendency to use branded keywords instead of generic keywords).
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the procedural basis for their outputs, even when those decisions or predictions tend to be more
reliable and accurate than their human-derived counterparts. Further, the speed and scale at
which such systems may make decisions means that they could amplify potential disparate
impacts. The digital advertising dynamics are the best example of the velocity at which these

decisions take place.

a) Platform Rule-Making

CCIA is of the opinion that market competition and contractual freedom should be the principle
under which the digital advertising industry operates. That being said, CCIA is aware of the

risks that exist in terms of algorithmic bias and discrimination.

Researchers have identified three scenarios where bias might be reflected in a decision-making
system or its outputs: (1) training on implicitly biased or statistically distorted datasets; (2)
potentially biased algorithm or model design; and (3) masking of intentional discrimination

through the complexity of decision-making systems.*!

Reducing the risk of bias in complex algorithmic decision-making systems requires a
multi-pronged approach. Appropriate hiring practices to build diverse and cross-disciplinary
teams with technical and social science expertise, combined with robust methodologies in
identifying and correcting potential sources or proxies for bias in datasets or model design, can
help mitigate bias before it can enter a system. Algorithmic accountability, or the idea that the
potential for consumer harms can be “assessed, controlled, and redressed’** in an algorithmic

system, is a principle that can aid businesses in ensuring systems operate in accordance with their

.
32 World Wide Web Foundation, Algorithmic Accountability (July 2017), available at
http://webfoundation.org/docs/2017/07/Algorithms_Report WF.pdf at 16.
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designed intentions and can identify and address actual harmful outcomes.*® Operators should
work to define the substantive algorithmic harms that might result from a particular system based
on its likely inputs and overall design. Verifying that algorithms produce results consistent with
their operators’ intentions, rather than those defined harms, can be accomplished through a
variety of means. For instance, system architects can implement technical parameters for
consistent and procedurally regular system design, provide confidence measures associated with
outputs, and conduct disparate impact assessments of results to identify and rectify potential

harms before and during system use.

b) Parameters in Search Engines

The Interim Report raises concerns with possible changes to algorithms and other parameters
that could impact many publishers’ businesses that depend on search results. This is particularly

important for those sites whose visitors depend upon the results in a search engine.

CCIA recognizes that the Interim Report is correct to reflect on these dynamics, and would like
to highlight that, in the past, digital platforms such as Google have introduced enhanced
transparency to their search rankings.** However, requiring even more transparency from
certain digital platforms should in no circumstances undermine the right of businesses to
preserve their business and trade secrets which are an essential element for competition to exist

in the market.

Because it is difficult to predetermine the terms under which digital platforms should give

advance notice to publishers with respect to changes in the platforms’ parameters, and since it is

33 Joshua New & Daniel Castro, How Policymakers Can Foster Algorithmic Accountability, Center for Data
Innovation (2018), available at http://www?2.datainnovation.org/2018-algorithmic-accountability.pdf.
3* Google Algorithm Update History, https://moz.com/google-algorithm-change.
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almost impossible to predict possible innovations that could significantly impact the way content
is consumed, CCIA encourages the DMCH to request parties to work cooperatively and

negotiate in good faith proportional solutions with respect to transparency standards.

CCIA understands that being flexible with respect to the transparency commitments that digital
platforms should abide by vis-a-vis publishers will be the key to ensure successful policy
outcomes. Hence, providing interested parties with a sufficient degree of flexibility to work
cooperatively will increase transparency in the markets without undermining the protection of

trade secrets and business sensitive information.

7. The Use of Personal Data

The DMCH discusses relevant issues relating to competition policy and its intersection with
privacy-related matters. As mentioned earlier, understanding the economic role that data plays
and how it is used by companies is thus fundamental for authorities. In a similar fashion, actions
involving the intersection of antitrust and privacy in data-driven markets should be economically

informed, so as to ensure that consumers benefit from those actions.

a) Privacy as an element of competition-data portability
The DMCH Interim Report has a final section devoted to questions around privacy and
competition, which are not specific to the digital advertising segment, but concern the digital

economy as a whole.

With respect to privacy as an element of competition, CCIA believes that the DMCH’s final

report would benefit greatly from a deepened discussion around how transparency about the
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privacy and security attributes of digital services can help consumers choose services that best
align with their personal privacy preferences. That being said, CCIA supports the DMCH’s

willingness to ensure that users control the data used.

Scholars Ramon Casadesus-Masanell and Andres Hervas-Drane demonstrated that in the
marketplace for services that are partly dependent on information disclosure for revenue (used as
a proxy for how protective of privacy a service might be), competition can drive the provision of
services with more privacy protective features. However, where the net utility of a service far
outweighs the value consumers place on data protection, that service will continue to outperform
competitors who are offering an ostensibly more privacy protective service.*> This research
indicates that consumers seek to optimize various features, including privacy, in maximizing

their own personal utility.

Promoting interoperability between services with different data protection features is one
mechanism of increasing competition on privacy features where there are marked disparities in
the net utility of services. However, designing interoperability for complex digital systems may
introduce security risks that may lessen or negate the net privacy utility derived by consumers.
Academics Peter Swire and Yianni Lagos noted the tension between moving data between
services and users’ security interests in evaluating an early version of the EU’s General Data
Protection Regulation (GDPR)’s right to data portability.*® The risk of inadvertent disclosure or

data leakage through vulnerabilities increases when independently designed systems are made

35 Ramon Casadesus-Masanell & Andres Hervas-Drane, Competing with Privacy, Harvard Business School,
Working Paper (2013), available at

https://www.hbs.edu/faculty/Publication%20Files/13-085_ 95c71478-a439-4c00-b1dd-f9d963b99¢34.pdf.

36 Peter Swire & Yianni Lagos, Why the Right to Data Portability Likely Reduces Consumer Welfare: Antitrust and
Privacy Critique, 72 Md. L. Rev. 335 (2013),
https://pdfs.semanticscholar.org/b826/c58ff279d3e6b3ae96583dcd5f023585b68b.pdf.
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interoperable.’” Where operators of interoperable systems may be acting in bad faith or
inadequate verification standards for transfer requests exist, sharing of data can pose privacy
risks. Further, mandated interoperability or API access might result in unforeseen
anticompetitive consequences that could advantage incumbents over smaller competitors,*® and
could allow some companies to free ride on the efforts of others, chilling the incentive to develop
innovative services. Finally, rather than promote competition, mandated interoperability could

increase the risk of collusion when competitors are required to collaborate and share information.

These potential pitfalls do not mean that data portability and interoperability of digital systems
are unrealistic aims. They point to principles that can help ensure that these risks are mitigated
and consumers are empowered. In particular, they suggest that to ensure data transfers between
systems are private, secure, and balanced, data portability tools should be voluntary,
industry-developed, and responsive to actual consumer needs. For example, they should: (1)
allow users to move data they have provided to the service, but not data that may relate to other
users; (2) afford consumers control over how and when the tools are used; and (3) be tailored to
the privacy and security expectations of specific products and services. Further, access to data
portability tools should enable machine-to-machine transfers where technically feasible. Several
technology services recently launched a data portability project based on these principles. The
Data Transfer Project (DTP) connects the APIs of many different digital services through an

open-source system that securely encrypts machine-to-machine transfers at the direction of users.

37 Urs Gasser & John Palfrey, When and How ICT Interoperability Drives Innovation, Berkman Center for Internet
& Society (2007), available at https://cyber.harvard.edu/interop/pdfs/interop-breaking-barriers.pdf; Open, Closed,
and Privacy, Stratechery (Apr. 25, 2018), https://stratechery.com/2018/open-closed-and-privacy/.

38 Chris Riley, Using Interoperability For Horizontal Competition and Data Portability, Medium (May 24, 2018),
https://medium.com/@mchrisriley/using-interoperability-for-horizontal-competition-and-data-portability-6706906ce
699.
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% The success of the DTP and other tools to increase consumer control and interoperability

between services depends on adoption and good faith participation by services of all sizes.

b) The benefits and costs of privacy laws and regulations

Privacy laws and regulations can have an unintentionally adverse impact if they do not strike the
correct balance between protecting privacy and enabling data-driven innovation. Restricting
companies’ use and collection of data may unintentionally impair commerce in the digital
economy, and by implication, reduce investment. This especially affects firms that rely on the
collection, analysis, or storage of large amounts of user data, such as companies in the online
news, online advertising, and cloud computing sectors. These sectors are highly relevant to the

online consumer experience as they encompass many of a user’s typical online interactions.

Professor Anja Lambrecht evaluated the relationship between changes in EU privacy laws and
relative venture capital investment in the EU, finding that VC investment across these three
sectors was between 58-75 percent lower in aggregate each year relative to the United States,
after controlling for several drivers of VC investments into firms in these industries.*” These
conclusions reflect those of Professors Avi Goldfarb and Catherine Tucker, who found that
privacy regulations “directly affect the usage and efficacy of emerging technologies” in the

sectors they studied.”!

3 Russell Brandom, Google, Facebook, Microsoft, and Twitter Partner For Ambitious New Data Project, The Verge
(July 20, 2018),
https://www.theverge.com/2018/7/20/17589246/data-transfer-project-google-facebook-microsoft-twitter.

40 Anja Lambrecht, E-Privacy Provisions and Venture Capital Investments in the EU (Dec. 2017), available at
https://www.ceps.eu/sites/default/files/E-Privacy%20Provisions%20and%20Venture%20Capital%20Investments%2
0in%20the%20EU.PDF.

4 Avi Goldfarb & Catherine Tucker, Privacy and Innovation, Innovation Policy and the Economy, Vol. 12,
http://www.nber.org/chapters/c12453.pdf.
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As with innovation, there are parallel risks to competition if privacy laws and regulations are not
appropriately designed. Due to economies of scale, large incumbent companies can better bear
the costs of complying with the same regulations as smaller companies and new market entrants,
especially in the privacy context.** For example, an impact assessment commissioned by the
California Department of Justice found that “[s]mall firms are likely to face a disproportionately
higher share of compliance costs relative to larger enterprises” in complying with the recently
enacted California Consumer Privacy Act.*® It is also important to consider that, insofar as
privacy regulations function to inhibit voluntary portability of users’ data from one service to
another, these regulations may cut against open, horizontal business models and indirectly favor
closed, vertical models. Ensuring privacy rules are designed thoughtfully, so that requirements

are scalable and context-dependent, can help promote competition and data protection goals.

For all the above mentioned reasons, any action related to data-driven enterprises would benefit

from expert analysis, to avoid consumer harm.

8. Conclusion

As technology continues to drive our economy and transform our markets, privacy and
competition policies will remain key to ensure consumers benefit from these advancements. The
digital advertising sector, which is expected to grow in the coming years, represents a good

example of the need to balance privacy and competition concerns. Existing competition

42 James Campbell, Avi Goldfarb, & Catherine Tucker, Privacy Regulation and Market Structure, 24

J. Econ. & Mgmt. Strategy 47, 47 (2015).

“ Berkeley Economic Advising and Research, LLC, “Standardized Regulatory Impact Assessment: California
Consumer Privacy Act of 2018 Regulations” (Aug. 2019),
http://www.dof.ca.gov/Forecasting/Economics/Major Regulations/Major Regulations Table/documents/CCPA_Re
gulations-SRIA-DOF .pdf

24
57/248



Computer & Communications
Industry Association

frameworks have proved to be sufficiently robust and flexible to adapt to new challenges, and

privacy standards will ensure consumers remain protected from novel privacy threats.

CCIA cautions against intervention in narrowly defined innovation-driven sectors such as the
digital advertising segment that involve user data without evidence of harm to competition that
could disadvantage consumers and deter innovation, especially when based upon a
misunderstanding or incorrect understanding of the existing market dynamics. Any intervention
should be equally applied at an industry-wide level, and should take into account interested
stakeholders viewpoints. Finally, in the digital space, failure to consider international
implications of local regulations can create unnecessary asymmetries that would only act as a

trade barriers impairing economic growth.
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The advertising marketplace is large, diverse and always

changing. To see how digital advertising fits into the entire

advertising market, let's look at how ad dollars are spent
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2 David Evans, Antitrust Issues Raised by the Emerging Global Internet Economy, 102 Northwestern U. L. Rev.
Colloquy 285 (2008)
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1095&context=nulr online.

3 Kay Jebelli, Evolution of Ad Spend and the Dynamics of Digital, Disruptive Competition Project (May 4, 2020),
http://www.project-disco.org/competition/050420-evolution-of-ad-spend-and-the-dynamics-of-digital/.

“Ed Black, “News Corp. Enters Competitive Advertising Market, While Denying It Is Competitive,” Huffington
Post (May 24, 2017),https.//www.huffpost.com/entry/news-corp-enters-competitive-advertising-market-
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® For additional data on the value created by targeted advertising, please see CCIA’s supplemental submission to the
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6 Holly Paucer, 71% of Consumers Prefer Ads, Adlucent (May 12, 2016), https://www.adlucent.com/blog/2016/71-
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8 See e.g. Jeanine Poggi, Here’s How AT&T’s Xandr and Turner Plan to Work Together in 2019, AdAge (Jan. 8,
2019), https://adage.com/article/media/xandr-turner-plan-fix-tv-advertising-2019/316160;Sara Fischer, The future of
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® Yale Information and Society Project, Governing Machine Learning: Exploring the Intersection Between Machine
Learning, Law, and Regulation (2017), available at
https://law.yale.edu/system/files/area/center/isp/documents/governing_machine learning - final.pdf (“There was,
however, a general awareness on the part of participants that creating new regulatory burdens without sufficient
thought, or at too early a time in the development of ML, could negatively impact the potential benefits of the
technology. Creating a framework for how to think about these issues was therefore deemed critical.”).

1% Nick Wallace & Daniel Castro, The Impact of the EU’s New Data Protection Regulation on AI, Center for Data
Innovation (Mar. 27, 2018), available at http://www?2.datainnovation.org/2018-impact-gdpr-ai.pdf.

" Tami Kim, Kate Barasz, & Leslie K. John, “Why Am | Seeing This Ad? The Effect of Ad Transparency
on Ad Effectiveness,” Journal of Consumer Research (Feb. 2019),
https://www.hbs.edu/faculty/Pages/item.aspx?num=54407

12 Keir Lamont, “Facebook Debuts Long Anticipated ‘Off-Facebook Activity’ Feature,” Disruptive Competition
Project (Aug. 20, 2019), https://www.project-disco.org/innovation/082019-facebook-debuts-long-anticipated-off-
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'3 David Balto, Internet Search Competition: Where Is The Beef? DC Antitrust Law (June 24, 2011),
http://www.dcantitrustlaw.com/assets/content/documents/googlesearchfinal-Balto.pdf.

4 See Plum Consulting, Online Advertising in the UK (2019),
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/777996/Plum DC
MS_Online_Advertising_in_the UK.pdf; Gerry Smith & Mark Bergen, Google Sweetens Deal with Publishers,
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AWK VHHIZTZE VBT H LT HZETHEDOTZ I ARY o A2 HETE D,

FEIC LT, WEZITA L TA o — Rl AEA ) K0 b, RS EZITRD 2
xR Z ENHER SN T WD, B, KREEHEEDO~ I > « 77 & LENERE D
BT L7- £ 912, Recode T#ir Sz dH H2FHA Tid, BIZEEHED 80% T < B HIC
1 FvZaLH D L0 HJRERAN TR Y LD Facebook ZiESEMEIZEL TS, BE BT,
TI ) a T DEEDENS TH =TT 4 TIREDORENRIEIZH ELTEBY .
BEIIAMOGE. BACHES 3852 U0M2 I ERNTE S, =7 714 > 7 itk
DEREEINT SORN=YFIA RSN 7 ARY T ABHEE D S & < Gl &
NTLw3zDTH23, 6 vy - TV =g /L7 RIELDBIOPFETIE, LERANC
FRten 2 MELO T X VE MBI R BEOHEERILEEAHL TE 0. FHK

Bloomberg (Mar. 20, 2018), https://www.bloomberg.com/news/articles/2018-03-20/google-said-to-sweeten-deals-
with-publishers-as-tech-woos-media.

'® Makan Delrahim, Assistant Attorney General Makan Delrahim Delivers Remarks at the Antitrust Division’s
Public Workshop on Competition in Television and Digital Advertising, U.S. Dept. Justice (May 2, 2019),
https://www.justice.gov/opa/speech/assistant-attorney-general-makan-delrahim-delivers-remarks-antitrust-divisions-

public.
16 1.
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% Facebook = —% —D&. 1 » HE O — b AR ICHY 4 2 xHliiL & 48 Fiv i
A5 ENRDOHo Tz, 17

NEEIZX, BRYZHMICE D Do AT 4 THEHDILEEZWALGT T3, L
U A B)EETF v A VB LIELEHET 3 L2 RHCEVWTB I ENEETH
20 A IAVIEEN. ZTD/N—YF T A ZHEERIC KV FTBIOD & LS 2 TR IR
LTWwaeELTH, COAT A TRUFRAHL THthL AW ENEETH 5. 5L <
GULFCHMBT 208, 24 F v A VOURAEBICEI > THW3DTH 2.

b)  FELMIEERNIEI S TRIETS (T R7 T2 R)

SRS TlX, ZOHTONR O ET T AN — U AT ~ORNGIZERL LTV
5o BARHIZIE, HDMC 137 ¥ Z NVRERTHAEL TV O RETAZBREL TV D,
CCIAIZ, A7 T7A DWFICH Y X7 PIFAET DD LABRIZ, 7TV FVIRERIZS Y
AT PFAET D Z EICHOWTHDMC LRIERTH D, LinL CCIA L, Al 2T L%
ER LT =20k, o, ALY FEHETBRICAT + —~ 0 ZIEEORIER
RNEATHOHI, VT V2 A LA T BB RADORELEZITA TWD EEZ D, BI BT,
T VB NVIRNERIZIBIT DR EAT R OB & B IEIZESL OV 7T A F = — 0 OFRAPEICE
THREARMATLBMN, TUVXNVRET AV AT AR TRE > TND, 19

" Erik Brynjolfsson, Avinash Collis, & Felix Eggers, “Using massive online choice experiments to measure
changes in well-being,” PNAS (Apr. 9, 2019), https://www.pnas.org/content/116/15/7250.

'® How Digital Advertising Can Benefit From the Growth of AI, 1AS Insider, https://insider.integralads.com/digital-
advertising-can-benefit-growth-ai/ (last visited July 20, 2018).

' Interactive Advertising Bureau, “Internet Advertising Revenue Report” (Oct. 2019), https://www.iab.com/wp-
content/uploads/2019/10/TAB-HY 19-Internet-Advertising-Revenue-Report.pdf.
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MEPHEIE T A X v 7 v ay, M ar T YETL—va Ly, EEZKOMEL,
ANLRYNY =T O E 7 42 ) 7 EEG Y — 2 OfHMERER B2 X D
JEFERHIE DBE e LI DTz > TV D,

v
22T ARTHEY—ERER T TCOLENII2 =T 40

/17

o7 —2ERT 7 ) nY—LEERIZ, 7T Y AN LDEBREICBNT
b, WEET -2 PELEER > TIE S, BEUIRESNLTWD Z L2 RFET D 2 &
DEHETHD, 7TNAAY XL THY — UL, MAZHEEIED ., 2RI iR 4 &
AL BEREHIRLZD LWL e, EE2HEINETH 3,

TATY AL Al ZFH LEBRRES AT ME, o7 —2 BT 7 7 m v —
ERBEDY R 2 A TND, F=x)b Y a—TROWRICHESN T, FhOFHED
TNAY ZALERITBT 5T TA N =) R EZRFEL TS, ZHUTiE, HRAEO

2 See e. g., Rebecca Greenfield & Riley Griffin, Artificial Intelligence Is Coming for Hiring, and It Might Not Be
That Bad, Bloomberg(Aug. 8, 2018), https://www.bloomberg.com/news/articles/2018-08-08/artificial-intelligence-
is-coming-for-hiring-and-it-might-not-be-that-bad; Elizabeth Woyke, A1 Can Now Tell Your Boss What Skills You
Lack—And How You Can Get Them, MIT Technology Review (Aug. 7, 2018),
https://www.technologyreview.com/s/611790/coursera-ai-skills/.

21 FTC, Big Data: A Tool for Inclusion or Exclusion (2016), available at
https://www.ftc.gov/system/files/documents/reports/big-data-tool-inclusion-or-exclusion-understanding-
issues/160106big-data-rpt.pdf.
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2208 H 2, 23

N Z DX RTTA N =V ZATIE, RO T T AR — N FTHA 0k
X2 0T g4 A THPAL U OFETHRESCY—ERZRET L2 LICLVEMTE D,
FHEFIIT X ONELOHHIZBNT, 774 30—V 27 RS L2 57
W, TAREWRT DI LT, HBERRET R, ThbbEMTE T L) X L%
IER L7 a RSN DT —213(1) AEMIEROMEH S D 2 &, (2) ©4
IREShDZ L, 72 Q) ZNHLORENHMHS W B3EME#REL THWBI LT 2,
HEENITNEZ L. (D BB ERBENT 2HCY AT 20231 7 22 8H LB
T52E, Q7N RALZLDETNVOIIMICEASIND T — ¥ 2ELLT D7D
DR FREICEE L, ARERRVEHTL2ZE, 2L TE) 7TV XAZLLIEE
REZ7 D AZHEL. BRO S 2 BN 22—y — Rt 522ThH 3.

o MEDEWHED I EE Y — P =T DIGEE

RS Tl Ml OFERAEZ D 5 L L bIT, = R —T  fE LoEBRE
ERADTOICHMTE DINEFEZREEET D Z MBS TS, Ll Zh
O DOREOW ST PGB E A2 52 5N dH 0 . 7 ¥ F VKGR TIEAT 4
IREAT Uy IR BB 2 R AT D AN 725t 3 72 K IR D W REMED B % &y 9 D 7% CCIA
DRMFETH D,

%2 Joshua A. Kroll, Joana Huey, Solon Barocas, et al., Accountable Algorithms, 165 U. Pa. L. Rev. 633 (2017),
available at https://scholarship.law.upenn.edu/penn_law_review/vol165/iss3/3/.
23
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BT D B DS BRI T 5720 DA 7y b & U THA AL O liAs 3R E % 4
MTEHDT, ZAUT L > THiiGEEsMedt S THEE OFIRIC ORI 5,
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Do

L L, RS TSN TV D L) RIAERIBR T, BET —FBT VU FIVIA
EHPICR T EBDR B S LT e CCIA X B 2 D, MR DR &0
TERY 72 BE4 PRI B9 2 (B I XA 22 SEHLIC S AHT B TR 53, HDMC DR %
BATLHOTHIUL, AAD OEM RPHEFITHEZ G225 (L0 @l 255Kk S
%) VAIRBD, ZORIZOWTIIKRETHHT S,
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EEFEL 2. RAZEFEOMATIE. RO LS cmFHInTw 3,

AltaVista, Infoseek, Lycos 72 EDEZE DB VU Tb B A A,
AOL. Friendster, Myspace, Orkut, Yahoo!, #1755 BlackBerry 72
EDQ I 7TFryvary 7Ty 74—40) EMIND, POTOFIIARE
DELEIT_XTCa2—Y =T =F2RAL TV, ZOT7 =2, B3
CENZNOHS TORS MG T2 %252 7obid TlERd, 77—

24 Stanford Dogs Dataset, available at http://vision.stanford.edu/aditya86/ImageNetDogs/.
25
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ZELOEE D 2T EHERAMEAOREND 2, COBEICIE. —HTOYREFZORL

% David S. Evans & Richard Schmalensee, Network Effects: March to the Evidence, Not to the Slogans, Antitrust
Chronicle (Aug. 2017) at 9, available at http://mitsloan.mit.edu/shared/ods/documents/?DocumentID=4243.

"' D. Daniel Sokol & Jingyuan (Mary) Ma, Understanding Online Markets and Antitrust Analysis, 15 Nw. J. Tech.
& Intell. Prop. 43 (2017), available at
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1267&context=njtip.
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8 D. Daniel Sokol, Antitrust and Regulating Big Data, 23 George Mason L. Rev. 119 (2016),
lzlgtps://papers.ssrn.com/sol3/papers.cfm?abstract_id=283461 1.

Id.
%0 See Rex Yuxing Du, Linli Xu & Kenneth C. Wilbur, Immediate Responses of Online Brand Search and Price
Search to TV Ads, 83 J. Mktg. 81 (July 1, 2019), https://journals.sagepub.com/doi/abs/10.1177/0022242919847192
(noting study results that show TV ads lead to a variety of immediate online responses); Jura Liaukonyte, Thales
Teixeira, & Kenneth C. Wilbur, Television Advertising and Online Shopping, 34 Mktg. Science 309 (Jun. 2015),
https://pubsonline.informs.org/doi/abs/10.1287/mksc.2014.0899 (demonstrating that TV advertising does influence
online shopping); Mingyu Joo, Kenneth C. Wilbur, Bo Cowgill & Yi Zhu, Television Advertising and Online Search,
60 Mgmt. Science 1 (Jan. 2014), https://pubsonline.informs.org/doi/10.1287/mnsc.2013.174 (showing that TV
advertisements for financial services brands increase both the number of related Google searches and searchers’
tendency to use branded keywords instead of generic keywords).
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3 a.

32 World Wide Web Foundation, Algorithmic Accountability (July 2017), available at
http://webfoundation.org/docs/2017/07/Algorithms_Report WF.pdf at 16.
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Joshua New & Daniel Castro, How Policymakers Can Foster Algorithmic Accountability, Center for Data
Innovation (2018), available at http://www2.datainnovation.org/2018-algorithmic-accountability.pdf.
3 Google Algorithm Update History, https://moz.com/google-algorithm-change.
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% Ramon Casadesus-Masanell & Andres Hervas-Drane, Competing with Privacy, Harvard Business School,
Working Paper (2013), available at https://www .hbs.edu/faculty/Publication%20Files/13-085 95c¢71478-a439-
4c00-b1dd-f9d963b99c34.pdf.
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% Peter Swire & Yianni Lagos, Why the Right to Data Portability Likely Reduces Consumer Welfare: Antitrust and
Privacy Critique, 72 Md. L. Rev. 335 (2013),
https://pdfs.semanticscholar.org/b826/c58{f279d3e6b3ae96583dcd5023585b68b.pdf.

37 Urs Gasser & John Palfrey, When and How ICT Interoperability Drives Innovation, Berkman Center for Internet
& Society (2007), available at https://cyber.harvard.edu/interop/pdfs/interop-breaking-barriers.pdf; Open, Closed,
and Privacy, Stratechery (Apr. 25, 2018), https://stratechery.com/2018/open-closed-and-privacy/.

% Chris Riley, Using Interoperability For Horizontal Competition and Data Portability, Medium (May 24, 2018),
https://medium.com/@mchrisriley/using-interoperability-for-horizontal-competition-and-data-portability-
6706906ce699.
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%9 Russell Brandom, Google, Facebook, Microsoft, and Twitter Partner For Ambitious New Data Project, The
Verge (July 20, 2018),https://www.theverge.com/2018/7/20/17589246/data-transfer-project-google-facebook-
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40 Anja Lambrecht, E-Privacy Provisions and Venture Capital Investments in the EU (Dec. 2017), available at
https://www.ceps.eu/sites/default/files/E-
Privacy%?20Provisions%20and%20Venture%20Capital%20Investments%20in%20the%20EU.PDF.

1 Avi Goldfarb & Catherine Tucker, Privacy and Innovation, Innovation Policy and the Economy, Vol. 12,
http://www .nber.org/chapters/c12453.pdf.

2 James Campbell, Avi Goldfarb, & Catherine Tucker, Privacy Regulation and Market Structure, 24

J. Econ. & Mgmt. Strategy 47, 47 (2015).

43 Berkeley Economic Advising and Research, LLC, “Standardized Regulatory Impact Assessment: California
Consumer Privacy Act of 2018 Regulations” (Aug. 2019),
http://www.dof.ca.gov/Forecasting/Economics/Major Regulations/Major Regulations_Table/documents/CCPA_Re
gulations-SRIA-DOF.pdf
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HOW AD DOLLARS ARE SPENT

with a hypothetical $100 budget in Japan

The advertising marketplace is large, diverse and always

changing. To see how digital advertising fits into the entire

advertising market, let’s look at how ad dollars are spent
with a hypothetical $100 budget.
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The U.S.-Japan Business Council (USJBC) welcomes the Digital Market Competition
Council’s invitation to comment on its proposal to the industry to continue to work on
increased transparency and control for consumers, advertisers, and publishers (references
to ‘publishers’ throughout refer to online advertising opportunities that are sold to
advertisers), so they can make well-informed choices about the platform operators and
digital advertising solutions they choose. We note that throughout the interim report

competition matters and consumer protection matters are comingled. It is important to

1
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separate the two. Matters of importance to consumer protection potentially might call for
regulation to address a concern spanning across the entire digital advertising industry. In
contrast, competition concerns speak to the potential need to address actions of specific
actors in the market. This distinction is important in weighing any potential policy

response.

Competition in the Advertising Ecosystem:
The Interim Report raises a question as to whether the proper market definition is being
considered as it suggests that advertisers are “locked in” to use of platform businesses

(Interim Report p. 8, 16, 18). However, platform businesses are only one channel within

digital advertising, and digital advertising is part of an intensely competitive broader

advertising ecosystem in Japan.

Adpvertisers routinely redirect advertising spend based on whether the advertising outlet

produces a satisfactory rate of return.

Holistic Review of Digital Advertising Industry Needed:

Digital ads services are not only offered by platform operators, but also many other types
of industry participants.

The Interim Report focuses too narrowly on the platform operators’ role in discussing

potential measures to adopt in the digital ads industry (Interim Report p. 16-20). As

mentioned above, it is important to think about competition policy questions in the digital

ad market as a whole, as well as its interface with the more traditional ad market.

Policy Proposals Need to Be Fit for Purpose:

Transparency measures are important, but not all advertising services are the same, and
therefore one solution will not necessarily work for another. Platform operators each have
their own distinct and varied digital ads services. Depending on the platform service,
certain businesses have already adopted voluntary measures to optimize benefits to
consumers and advertisers--for example, providing product tools for consumers to control
ads displays, or enabling third parties to independently verify or run ad insight analyses.

We understand that government agencies have recognized that it would be inappropriate to

apply a uniform “one-size-fits-all” approach to platform operators.'

I See Consumer Affairs Agency Report on Digital Platforms and Consumers, p.3: SHEZHBTITI2IL-TS5
YR IF—LEENNET SHEERGICETIRERFEFCHTIRARIBEEETF - RFADA
2
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The Interim Report notes that the digital ads industry is complex and evolving quickly.

(Interim Report p. 18, 35, 91). It follows that competition measures should only be

adopted where there are persistent concerns in the market as an evolving market is a sign
of competition at work to meet changes in demand. Policy proposals, before adoption,
need to include consultation with a range of stakeholders as they cannot be so prescriptive
and burdensome that businesses have to consider whether it is feasible to continue to
service users in Japan--this impact would remove competition from the market.

We caution against mandated third-party monitoring mechanisms for this reason, which
could impose onerous obligations and could require platform businesses to disclose

commercially sensitive information.

Additionally, requiring excessive opt out settings ot categotization/labeling of ads for
“tracing” purposes will require heavy investment by platform operators, and could result in
the inability to continue to offer reliable services at low to no cost. Furthermore, concerns
raised about consumers can be best addressed not just through initiatives by platform
operators, but also, more fundamentally, through improvement of user digital literacy. We
understand that government agencies have shared that improving consumer literacy is a key

element to tacking potential concerns in the digital economy.”

Importance of Self-Regulatory Measures Regarding “Quality”:

Concerns about ad quality, for example, may in the first instance be addressed by voluntary
measures adopted by the industry. We believe it is important to evaluate the effects of such
industry measures long term and carefully calibrate any additional measures based on

specific needs observed.

On this point, the Interim Report states that there is a need to consider mechanisms to
allow advertisers and publishers to better “trace” and receive information regarding ad

quality. (Interim Report p. 22-33) But there are platform operators that already provide

transparency regarding the effectiveness of ads. For example, the Japan Fair Trade

R E)I3 B

01 200703 04.pdf
2 See JFTC Report on Points Services, p30: AIEREIZEERIEBRAU M —E XIS SHER5|EHE
& 130 B https://www.jftc.go.jp/houdou/pressrelease/2020/jun/200612_2.pdf

3
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Commission recently observed that few advertisers and ads brokers felt they had been
negatively affected by restrictions placed by platform operators on access to data regarding

ads measurement.’

As the Interim Report notes, even among advertisers, opinions as to what audience data is
appropriate differs, and there is no consistent view on the necessary scope (Interim

Report p. 44). And as the Council recognizes, any measures recommended must be

sensitive to privacy concerns in order to be effective. (Interim Report p. 46-47, footnote
10). We recognize, as does the Interim Report, that industry bodies are already working to
consider mechanisms of their own to address potential concerns with ad quality.(Interim
Report p.24) The existence of discussions within industry associations to adopt
verification tools or build a form or monitoring mechanism goes to show that existing
needs are various, and that it would be premature to adopt regulatory measures when the

industry is beginning to develop its own solutions.

“Ad Fraud” Is Not Only a Platform Services Issue:

Platform operators have a responsibility to work to combat “ad fraud.” “Ad fraud” is
caused by the conduct of bad third-party actors and is not directly caused by platform
operators. Solutions need to come from an industry-wide discussion with advertisers,
publishers, and other stakeholders--it would be rash to urge any one part of this ecosystem
to come up with the solution, and impractical to assume that any one part can eliminate the

issue completely. (Interim Report p.22,24-33)

Improving Ads Measurement:

We support the Digital Market Competition Council’s suggestion that there should be
improvements in cross-platform measurement and third-party verification in advertising.
These can empower advertisers to make well-informed choices about the digital advertising
services they choose and can enable advertisers to effectively measure campaign results
across different advertising media, including online and offline channels. We caution
against the Interim Report’s suggestion that platform operators must allow open APIs to

permit third party measurement of ad insights, and that they cannot refuse access without a

3 See JFTC Interim Report on Survey for digital platforms business activity, p.52-53, 109:/ A IEEB 5| EE R
[FORNTIIN I+ — LB EEDMEIBTEICETIEERRE (TOAILEERE) 1T T(HHE
;|E) BIFR p.52-53, 109

https://www.jftc.go.jp/houdou/pressrelease/2020/apr/digital /200428besshil.pdf

4
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justified reason. (Interim Report p. 34-39) The proposal may be too blunt and should be

weighed against potential concerns such as security of services, data protection, and
operational and maintenance costs involved. Where platform operators provide existing
insights and measurement solutions--often verifiable by independent parties--it does not
seem to be appropriate to increase their burden and cost. Additionally, advertisers often
have the means to run these analyses on their own.

Many advertisers already engage with third-party measurement companies to receive
independent metrics and solutions. We recommend that the Digital Market Competition
Council engage with industry on these issues and consider building off existing work done

by industry associations and businesses before considering regulation.

Ensuring Transparency in Bid Design and Operation:

The Interim Report’s suggestion that platform operators should be required to design their
internal processes and systems to ensure fairness in bid design and operation, plus disclose
those measures and allow for a monitoring mechanism, does not seem practical or
reasonable. Such a proposal could result in reducing competition between platform

operators and could enable bad actors to take advantage.

The Interim Report notes concerns that the bidding system is a “black box,” that platform
operators that are vertically integrated could have an unfair advantage, and that platform

operators could be self-preferencing. (Interim Report p. 52-53) But bidding systems

involve algorithms developed and refined by platforms, which constitute a core part of the

platform service’s competitive differentiation.

Platform operators should have discretion to design and operate bidding systems in a
manner that allows them to engage in healthy competition with their peers. Requiring
platforms to disclose information about these algorithms will result in unfair competition
and disclosure of trade secrets and could induce users to take advantage of algorithms to
further bad acts. Finally, there may be technical limitations to explaining how algorithms
and the bidding process that relies on them work in written guides, and requiring disclosure

is unlikely to completely resolve concerns about transparency.

Need to Account for Benefits of Personalized Advertising:
The Interim Report suggests that consumers are unhappy with targeted advertising, but
personalized advertising has significant benefits for consumers that also need to be

considered.
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The Interim Report relies on a consumer survey conducted by the Consumer Affairs

Agency to conclude that consumers have negative perceptions of targeted ads. (Interim

Report p. 60-71) But consumers benefit from digital services offered at low to no cost, and
many digital platforms support the development and innovation of meaningful services
through personalized advertising. For example, without personalized advertising, users

would not be able to benefit from the many free digital services which are widely available.*

Any policy approach to personalized advertising should take into account not just the
narrow relationship between platform operators and consumers, but the entire digital ads

industry as a whole.

Personalized advertising an efficient and cost-effective way for businesses to reach
audiences who would have had difficulty otherwise. This is particularly true for SMEs, who
may not have had the means to pay for traditional advertising, or who may have found
advertising to be inefficient. SMEs can now compete with and challenge much larger, more
established businesses more effectively. Efficient and affordable advertising services have
transformed the options available to business, which in turn allows for greater economic
growth and opportunity in Japan. And all other things being equal, more effective
personalized advertising helps lower costs for businesses, which is likely to (at least some

extent) be passed on to consumers.’

* Consumers also benefit from personalized advertising because it enables them to discover relevant content,
products, and services that are likely to be meaningful and engaging. There is evidence that users prefer
personalized advertising to non-targeted advertising. For example, third-party research states that, in their
target group, “the high personalization ad was clearly preferred to the low personalization ad” and users
would “rather share their clicking behavior and receive behavioral targeted and therefore relevant ads, than
random ads” (see Walrave, Poels, Antheunis, Van den Broeck and van Noort, Like or Dislike? Adolescents
Responses to Personalized Social Network Site Advertising, Journal of Marketing Communications, Vol. 24,

No. 6, 2018, pp. 607, 609, available at:

https://www.tandfonline.com/doi/abs/10.1080/13527266.2016.1182938?journalCode=rjmc20

; see also, Sahni, Navdeep. S., Wheeler Christian S., and Chintagunta Pradeep, ‘Personalization in Email
Marketing: The Role of Noninformative Advertising Content,” Marketing Science, Vol. 37. No. 2, 2018, p.
241, available at: https://pubsonline.informs.org/doi/10.1287 /mksc.2017.1066)

5> CERRE, Big Data and Competition Policy - Matket power, personalized pricing and advertising, February
2017, p. 53, available at: https://cerre.cu/sites/cerre/files /170216 CERRE CompData FinalReport.pdf.
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We would caution against a requirement to turn personalized ads “off” by default without
further consideration of its impact on the Japanese economy and the digital services

consumers enjoy. (Interim Report p.79-84).

Data Fiduciary Concept:
The concept of “data fiduciary” that is introduced in the Interim Report is not grounded in
strong legal bases or necessity and is a vague concept that is likely to have a broad chilling

effect. The Interim Report suggests that platform operators should bear a special fiduciary

duty to its users. (Interim Report p. 73-74) But platform operators cannot be expected
take on unforeseeable or unanticipated obligations based merely on the users’ unilateral
wishes and desires. Additionally, the report does not clarify what these duties entail in
sufficient detail for platform operators to have predictability and reliability if asked to
comply. We fear that the concept could be used to expand the duties and obligations of
platform operators--and indeed all businesses handling data--such that they are vastly at
odds from the contractual terms agreed to with their consumers. Legal uncertainty is likely
to confuse rather than curtail undesirable conduct, and we urge the government to proceed

cautiously.

Additionally, the idea of “fiduciary” duties regarding data is potentially redundant and
unnecessary in Japan. Concerns about handling of data that could be used to identify an
individual are the purview of the Personal Information Protection Commission (PPC). The
Act on the Protection of Personal Information was amended this year to further address
consumers’ concerns and include amendments that seem to allow the PPC to address
concerns raised by Council. Additionally, the Japan Fair Trade Commission has published
guidelines on their approach to data handled by digital platforms and when they would
consider such conduct to be an abuse of superior bargaining position; these also address
scenarios raised by the Council in the Interim Report. Neither the PIPX nor the JFTC use
the term “data fiduciary.” Adding on another concept and additional duties--under a third
regulatory framework--is superfluous and will only serve to confuse users and service

providers.
Data Portability:

We believe that this topic requires a wider debate and fulsome discussion beyond digital

ads. The Interim Report suggests encouraging a framework for data portability that relies
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on a “comply or explain” model. (Interim Report p. 84-86) But any framework for data

portability cannot be derived from an evaluation of ads alone--it is also necessary to

consider portability from the perspective of both personal and non-personal data.

Data is Widely Available and Non-Exclusive:

The collection or use of data, in and of itself, does not confer a competitive advantage on
platform operators or lock users into their services. The data that digital ads services collect
is not exclusive, and a broad range of data is available to businesses that operate or want to
operate digital ads. The Interim Report suggests that an increasing awareness of concepts
of privacy will result in an increase in the power of platform operators that have existing

data or result in a dependency on platforms that have existing data. (Interim Report p. 17-

18). But data is widely available and non-exclusive; the fact that one party possesses some

data does not render that same data unavailable for others to collect.

We agree that data protection is important. But we also believe it is possible to provide
personalized advertising without compromising privacy protections. Consumers choose to
provide data to platform operators that comport with their expectations of privacy. To
remain competitive and useful, businesses are expected to comply with a high standard of
privacy obligations and operate their services in line with consumer expectations. People
are ultimately the best judge of the value of a company's products and services and where

people do not find the services useful, users will simply spend more time on other services.

Any competitive advantage of digital platform operators comes not from the volume of

data they hold, but from the value created when data is analyzed in order to bring about a
desired result, such as improved advertising insights. Furthermore, it is neither the role of
competition enforcement or regulation to strip away competitive advantages earned in the

market.

Opt Outs and Privacy Controls:

The Interim Report expresses general concerns with whether consent controls and opt outs
are working effectively. Among other things, it suggests that platform operators should
bifurcate services and provide an option to continue to use a service even if a consumer
rejects the collection or use of data, and that platforms should make the option to “opt

out” clearer. (Interim Report p. 79-84).
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Certain platform operators already implement product solutions to address these concerns,
including interactive privacy guides and consolidated privacy settings and controls. The
industry is continuing to develop its own standards and solutions, and we urge the Council

to first look at the work that is already happening organically.

We would also caution against mandating measures that are not feasible. It is not practical,
for example, to expect businesses to offer opt outs for every use of data. For some
services, data collected is necessary to continue to provide innovative and user-friendly
services. And where ads are the sole means of funding for a service, they are not “add-on”
services that can be removed or carved out. Businesses may find that they will not have the
resources to engineer such complex and numerous opt out settings--or may find that the

cost of engineering such solutions will weigh against providing the service at all.
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Submission Form

Company Oracle Corporation
Name
Address 500 Oracle Parkway, Redwood City, California, the
United States
To: Secretariat of the Headquarters for Digital Market Competition
Cabinet Secretariat
Date: June 23, 2020

Oracle's Opinion on the Interim Report for the Digital Advertising Market Survey

We appreciate that the interim report for the Digital Advertising Market Survey
publicized on June 16, 2020 includes a lot of the issues which Oracle raised in Oracle's

response to the Digital Advertising Market Survey, submitted on January 31, 2020.

Attached is Oracle's opinion on the interim report, which includes other important
issues that Oracle would like to see addressed in addition to the issues discussed in the

interim report.

Oracle's opinion explains the background (i.e., the primary reason for Google's
dominance in the ad tech services market, the reason why a "data pipeline" is critical for
effective digital advertising campaigns, the importance of ad tech providers to advertisers,
the fact that privacy is not sacrificed in a competitive ad tech services market, and a brief
explanation of Google's advertiser side ad tech services) and our analysis of Google's
unilateral anticompetitive conduct that blocks other providers and significantly limits
transparency. We also explain that advertisers are forced to pay excessively high costs,
and that Google has carried out anticompetitive acquisitions which have a chilling impact

on the emergence of innovative competitors.

We look forward to the final report, which we would appreciate if based on the
issues Oracle addressed in our opinion. We stand ready to answer any questions you may

have.
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Opinion from Oracle on the Interim Report for the Digital Advertising Market Survey

Thank you very much for providing an opportunity to Oracle Corporation (Oracle) to make this submission to
the Headquarters for Digital Market Competition’s (HDMC) Interim Report for the Digital Advertising Market
Survey (Survey).

1. Opening comments

1.1  We have provided evidence in this submission of the anticompetitive behaviour of Google in the supply
of open display adtech services, largely considered from the perspective of advertisers. As we
demonstrate, Google restricts advertisers from using non-Google adtech providers, either by directly
prohibiting the use of such providers or by restricting access to data, which forecloses competition in
important ways. Google also goes to great lengths to inhibit transparency in relation to the provision of
adtech services by the extensive actions that it takes to impose limits on the ability of advertisers to
independently assess the effectiveness of their advertising, including on Google’s owned and operated
websites, and determine attribution.

The consequences of Google’s actions in limiting the availability of other adtech services and
limiting transparency are:

(a) an ever increasing volume of advertising traffic uses Google AdX and other Google adtech
products;

(b) Google is able to sell low quality Google owned and operated ad inventory at a premium;
and

(c) Google is able to degrade publishers’ premium inventory so that it is sold at lower prices
than would be obtained in a competitive market.

As a consequence of Google’s actions, advertisers pay more than they should, and publishers
receive less than they should, which has negative economy wide implications. Regulatory
intervention is required from the HDMC (and the Japan Fair Trade Commission (JFTC) if
appropriate) to address these market failures.

1.2  Generally, Google portrays privacy concerns as a basis for its restrictions and exclusions, but this is
simply an excuse to disguise the anticompetitive reasons for its actions.

1.3  Google’s anticompetitive conduct impacts all advertisers that use any of Google’s adtech services
products, which Oracle believes includes most advertisers in Japan. Google’s conduct therefore has an
impact across all sectors of Japan’s economy. Advertisers pay more for advertising than they should
because Google prevents advertisers from using preferred adtech providers and advertisers are also
prevented from accessing the data they need to optimise their advertising expenditure. This significant
cost is passed on to consumers in the form of higher prices. Just how high this cost is for advertisers —
and therefore for consumers — may be demonstrated in the context of start-up businesses in the direct
to consumer sector, on which we have provided further information in this submission. Consumers also
suffer because Google’s actions inhibit the growth of other existing adtech providers, and the
emergence of new providers, which has a chilling impact on innovation and therefore competition in
the provision of adtech services. Again, this has economy wide implications.

1.4  Publishers are of course also impacted, as they receive less from advertising revenue than they would in
a competitive marketplace. A study of programmatic advertising was recently completed by The
Incorporated Society of British Advertisers Ltd (ISBA), in association with the Association of Online
Publishers, and carried out by PwC.! This study was the first of its type completed anywhere in the
world. It found that approximately 50% of the money advertisers spend on advertising with online
publishers is paid to adtech providers (and ad agencies) and is not received by online publishers. In

! https://www.marketingweek.com/programmatic-advertising-supply-chain-brands/
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1.5

fact, 15% of the ad spend cannot be attributed at all. Not only does the study show the significant
“wastage” of value through the adtech supply chain, but also the difficulty in obtaining information
required to determine which adtech providers receive payments and the amounts of those payments.
It took nine months to obtain the necessary data to complete the study. Although this study was
undertaken in the UK, there seems little doubt that the same outcomes would be found if an equivalent
study was undertaken in Japan. The fact that publishers receive less from advertising revenue than
they should means that the ability of those publishers to innovate is limited, indeed, in some cases their
very ability to carry on business is impeded. A further consequence is that media companies that
provide public interest journalism cannot do so to the same extent. Consumers again suffer as a result
of these detrimental impacts.

Google’s ability to engage in its anticompetitive practices arises because of the importance of consumer
data in the provision of adtech services. Google has an insurmountable data advantage, which it has
gained through breaches of Article 19 of the Japanese Anti-Monopoly Act (JAMA), which regulates
unfair trade practices, including the abuse of superior bargaining position. Google’s dominant position
across a range of digital services means that Google is able to impose unfair data collection and
combination terms on consumers through its Privacy Policy and Terms of Service. Consumers have little
choice but to agree to these terms. As it is able to impose these unfair terms on consumers, Google
collects vast quantities of consumer data through Android OS and its consumer facing services. Google
also collects consumer data through its adtech services as, through these services, Google collects data
about how consumers interact with ads, which is data about a consumer’s interests and preferences.
Until the HDMC/JFTC takes regulatory action to address these underlying breaches of the JAMA, any
action that the HDMC/JFTC takes on the specific issues that Oracle raises in this submission will be of
little long term benefit. This is because Google has entrenched its market position through the creation
of a data moat and this provides Google with the ability to continue to engage in anticompetitive
practices.

PART A: BACKGROUND

2.
2.1

2.2

2.3

Focus of Oracle’s submission

The HDMC's Interim Report for the Survey raises a number of questions in respect of which it has
sought submissions. Feedback has been sought from a broad range of stakeholders, including
companies who buy digital display advertising, advertising and media agencies, ad hosts or publishers
and providers of digital advertising technology services (adtech services). Oracle provides this
submission in its capacity as an interested stakeholder who does not fall neatly into one particular
category. Oracle is a global technology company, with approximately 136,000 employees (including in
Japan) and over 430,000 customers in more than 170 countries. Oracle brings a unique perspective to
the Survey in this response, as it is both an advertiser and a provider of adtech services.

In this submission we have referred to only one adtech services market, but Oracle does not provide a
view on whether there is only one market or multiple markets for adtech services. Oracle notes that
HDMC’s Interim Report does not state as to whether there is one, or multiple, markets. As a matter of
economic analysis, for example, there may be a market for publisher adtech services and separately a
market for advertiser adtech services. Oracle’s analysis, as set out in this submission, remains
unchanged whether there are one or multiple markets.

By way of brief overview of Oracle’s adtech services, and to demonstrate our expertise to contribute to
the Survey, Oracle Data Cloud (ODC) is part of Oracle and provides adtech services to advertisers (which
term also incorporates marketers, brands and media agencies that engage in the purchase of inventory
in digital advertising), publishers and adtech intermediaries. These adtech services allow ODC's clients
to assess and manage data. The primary services that ODC provides may be categorised as follows:

(a) Data management platform (DMP) services: ODC provides audience management for clients’
first party data via a DMP, a third party data marketplace for data brands and a curated audience
data offering.

(b)  Ad verification measurement platform: ODC provides campaign analytics services related to
viewability (that is, did the consumer have an opportunity to view the ad), invalid traffic
detection (that is, the detection of ad fraud) and brand safety (which considers whether the ad
appeared with appropriate content).
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2.4

2.5

3.1

(c) Contextual targeting platform: ODC provides context-based ad targeting services as well as
brand safety features to help advertisers target and/or avoid certain web properties and content
and to ensure accurate attribution of digital advertising.

In providing this response, Oracle has focussed primarily on the position of advertisers and adtech
providers. This submission is focussed on display advertising. In considering display advertising, Oracle
discusses only the open display advertising market, not the separate market for advertising on closed
publisher websites using the publisher’s own vertically integrated adtech services, such as Facebook,
LinkedIn or similar.

Oracle wishes to focus primarily on the activities of one digital platform, Google, and the way that
Google’s actions in the adtech services market have had, and continue to have, a detrimental impact on
competition. In short, as a result of the actions of Google, the adtech services market in Japan is not
competitive, efficient, transparent or effective (and the same may be said of the global market). This
has significant negative consequences for Japanese business and Japanese consumers.

The primary reason for Google’s dominance in the adtech services market

Oracle has no doubt that the HDMC will find that Google is, by a significant margin, the dominant
adtech provider in Japan, whether one is looking at publisher ad servers, supply-side platforms and ad
exchanges, ad networks, demand-side platforms or advertiser ad servers.

Market power arises from the collection of consumer data

3.2

3.3

3.4

Consumer data plays a crucial role in the provision of adtech services. Google has acquired its
dominant position in the adtech services market because it has collected, in breach of the JAMA, vast
quantities of consumer data.

The intensely personal renderings of an individual's online and offline life that are able to be created by
Google are (a) made up of data from every active user input into a Google service (in the form of, for
example, a query on Google Search, watch history on YouTube, or directions requests on Google Maps);
(b) combined with details regarding virtually every internet-connected user's private browsing activities
on the desktop and mobile internet (whether through browsers or apps, including Google and third-
party apps on Android and on other mobile OS); and (c) for those Japanese consumers with an Android
mobile device, precise details about everywhere that individual has been, how they got there, and what
they were doing there, given the constant stream of granular location data that Google also gathers.
This information is combined across services, across devices, and over time, giving Google a deep
historical and highly specific picture of nearly every internet-connected individual's behaviour and
interests. As Google's then-CEO said in 2010, "We know where you are. We know where you've been.
We can more or less know what you're thinking about."?

Google's unrivalled data position creates network effects in the form of a feedback loop in the adtech
services market. The more robust an adtech provider's consumer data pool is, the better the provider's
ad targeting becomes, and the more advertisers are driven to that provider's adtech services. The more
advertisers join a given adtech services platform, the more publishers are incentivised to source ads
from that adtech services platform. And the more advertisers and publishers who interact with a given
adtech services platform, the more consumer data the adtech provider collects and the better-targeted
the ads are to particular consumers. This means more consumers will engage with ads, generating
more consumer data that Google collects. As Google Vice President Jonathan Rosenberg has said:

2 Eric Schmidt, Google CEOQ: “We Know Where You Are. We Know Where You’ve Been. We Can More or Less Know What
You're Thinking About,” BUSINESS INSIDER (Oct. 4, 2010), https://read.bi/2unSd5l.
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"more users more information, more information more users, more advertisers more users,
more users more advertisers, it's a beautiful thing, lather, rinse, repeat."?

Data is collected in breach of the JAMA

3.5

3.6

The JFTC concluded in the Guidelines Concerning Abuse of a Superior Bargaining Position in
Transactions between Digital Platform Operators and Consumers that Provide Personal Information,
etc. (Guidelines) that the consent processes for personal information collection practices that digital
platforms, impose leverage the bargaining power that those platforms have and deepen information
asymmetries between the platforms and consumers, preventing consumers from providing meaningful
consent to the collection, use and disclosure of their personal information. We believe that the HDMC
will find through the Survey that Japanese consumers who use Google's services do not freely consent
to Google's intrusive Privacy Policy, as it has been expanded and extended over time. Users of Google's
services are unable to avoid Google’s Privacy Policy. Google's substantial degree of market power in
key online markets and the omnipresence of its “services” (which is broadly defined in its Privacy Policy
to include not only consumer facing services such as Google search but Android OS, personalised ads
and products that are integrated into third party apps and sites such as Google’s omnipresent cookies)
on the desktop and mobile internet renders it exceedingly difficult for individual Japanese consumers to
participate in the digital economy without accepting Google’s Privacy Policy.

The “data moat” that Google has created forecloses competition as it constitutes an enormous and
insurmountable barrier to entry, expansion and effective competition in the adtech services market for
competitors to Google. Google, by imposing its Terms of Service and Privacy Policy on Japanese
consumers, has substantially lessened competition in the adtech services market in breach of Article 19
of the JAMA.

Google’s dominance allows it to engage in other anticompetitive behaviour

3.7

Google’s dominant position in the adtech services market has, in turn, allowed it to engage in many of
the different types of anticompetitive conduct that are outlined in this submission. Although there are
actions that the HDMC could take to address the specific anticompetitive conduct outlined in this
submission, and in other submissions that will be made to the Survey, the broader issues of Google’s
breaches of the JAMA in collecting consumer data would remain and would inevitably lead to Google
breaching the JAMA in other respects. Therefore, it is of fundamental importance that the HDMC
should take action to address the underlying breaches by Google of the JAMA in its consumer data
collection and combination practices.

Background: A “data pipeline” is critical for effective digital advertising campaigns

We have set out in this section 4 more detail on why a constant flow of data is critical from an
advertiser’s perspective. An advertiser’s digital advertising campaign has 4 distinct phases:

(a) Targeting: The primary purpose of advertising is for advertisers to seek to grow their potential
customer base, by targeting consumers who are most likely to generate sales. Digital advertising
enables the targeting of consumers in a very direct way that is not possible in the case of more
traditional advertising, such as in hard copy newspapers or magazines and on billboards.
Therefore, at the commencement of a digital advertising campaign, an advertiser needs to
determine who it will target its advertising to so that it reaches the optimal target audience and
what data it will use for this targeting.

(b) Bidding: An advertiser needs to determine what price to bid for the purchase of digital
inventory, and what inventory to bid for, to ensure that it is not paying too much for its
advertising and also to ensure that it is, in fact, bidding for the right inventory to reach its target
audience.

(c) Measurement: An advertiser needs to determine the value that it obtains from its advertising
campaign, that is, how many consumers actually saw (and if relevant heard) the advertisement

3 Nathan Newman, What EU Should Focus On In Google Antitrust Investigation, Law360 (18 November 2014),
https://www.law360.com/articles/597040/what-eu-should-focus-on-in-google-antitrust-investigation
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4.2

4.3

4.4

4.5

4.6

4.7

in a brand safe environment. This allows the advertiser to compare ad quality across publishers
and determine which publishers it wishes to continue to purchase inventory from.

(d)  Attribution: Where advertising converts to a sale, an advertiser needs to know what ad or ads
contributed to that sale so that the advertiser can optimise future advertising budget allocations.

Advertisers need a significant amount of information in each of these different phases — this
information needs to be quickly and continuously provided, in a consistent form, to ensure that the
advertiser is able to assess the data and adjust its advertising campaign for optimal effectiveness.

In the targeting phase of a digital advertising campaign, an advertiser needs to make a decision as to
whether it wishes to use its own data, which will mean it will only specifically target its own customers,
or whether it should also seek to directly target other consumers, to achieve the aim of expanding its
current customer base. Adtech providers are able to provide data that meets specific criteria to assist
advertisers to target consumers beyond their own customers and to otherwise enhance their own data.
For example, third party data may be used to further segment an advertiser’s own data (that is, to
determine a subset of the advertiser’s own customers who meet particular additional criteria) or to
create look-alike audiences, that is, other potential customers that appear to share similar
characteristics as the advertiser’s own customers and who therefore may also be interested in the
advertiser’s goods and services. Of course, the costs of acquiring data differ between different adtech
providers and an advertiser will need to determine the value of acquiring different data sets, typically
by ultimately measuring whether the use of a data set increases its conversion rate (ie, the number of
consumers who purchase its goods or services as a consequence of viewing its advertising).

In the second phase of a campaign, an advertiser needs to determine what advertising inventory it
should purchase and the price it should pay for advertising on different sites. To assist it in determining
this, an advertiser (amongst other things) will take into consideration the “on-target” rate. The on-
target rate refers to the number of impressions (that is, the number of times the ad will appear on the
screen of a person) for consumers who have the targeted demographic features, divided by the overall
number of impressions for the relevant publisher. For example, a low price for inventory might seem
attractive, but if the on-target rate is also very low for the relevant inventory, that low price will
translate to a high on-target price.

In assessing what advertising it will purchase, advertisers also need to ensure that they do not show
their ad to the same user too many times. This requires the application of “frequency capping”.
Frequency capping imposes a maximum limit on the number of times an ad will be made available on a
particular browser during a particular period. Without frequency capping, there is again a risk that an
advertiser will pay too much for its advertising, as its advertising will be targeted at particular
individuals too many times.

The typical metrics that an advertiser would wish to measure to determine the value of online
advertising are:

(a) “viewability” (that is, did a potential customer actually see and if relevant hear the ad);
(b) ad fraud (where a view or click is not generated by a person but from invalid traffic); and
(c) brand safety (ensuring that the advertisement did not appear next to inappropriate content).

Viewability may be calculated in a number of ways — this includes for example, assessing whether the
ad was heard, how long it appeared on the screen of the relevant consumer and what else was
competing for the consumer’s attention when the ad appeared. In ideal circumstances, advertisers are
able to combine ad spend data and ad quality data to automatically calculate the value adjusted cost of
that advertising.

Attribution, the final phase of an advertising campaign, is also important. This is the ultimate test of the
effectiveness of an ad — which ad was it that actually convinced the consumer to purchase the
advertiser’s goods or services. Unless an advertiser is able to measure attribution, ultimately it does
not know whether its advertising spend has been effective and where best to target its advertising for
the remainder of a campaign and for future campaigns. Given that this is difficult to determine, there
are numerous different models that have been developed to determine attribution, with different
adtech providers offering products based on different data sources and attribution methodologies.
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4.8

5.

Without the provision of a continuous flow of the data required in each different phase, an advertiser is
more likely to make misdirected and therefore inefficient decisions in its advertising campaigns. That
inefficiency will lead to higher costs (that is, more would be paid by the advertiser for advertising than
is optimal), with such costs ultimately passed back to the advertiser’s customers in the form of higher
prices for its goods or services.

Background: The importance of adtech providers to advertisers

Demand Side Platforms

5.1

5.2

53

The analysis in this section 5 demonstrates that, from the perspective of advertisers, in addition to data
and analytics services providers (which Oracle discusses in greater detail later in this submission),
demand side platforms (DSPs) and advertiser ad servers are key adtech providers.

The HDMC noted in its Interim Report that DSPs assist purchasers to purchase ad inventory as
effectively and cheaply as possible and that DSPs use “various data” to provide ad targeting services.
This underplays the importance of DSPs. A DSP is able to assist an advertiser to obtain the best
services, and optimise its ad campaigns, across each of the 4 phases of an ad campaign as follows:

(a) DSPs enable advertisers to target their ad campaigns by selecting appropriate audience
segments, and also enhancing their own first party data, by acquiring additional data from a
variety of different providers.

(b) DSPs will bid on available inventory for the advertiser.

(c) DSPs provide advertisers with the choice of numerous vendors who are able to independently
measure ad quality, that is, viewability and the like.

(d)  And finally DSPs are able to provide a wide range of choice to advertisers of different attribution
partners. Those attribution services providers provide services based on different data sources
and different attribution methodologies, allowing the advertiser to pick the service most suitable
to that particular provider.

Therefore, DSPs have the ability to promote competition. DSPs offer to their advertiser customers a
range of different services which are able to be delivered by different providers. Those different
providers compete on any given DSP to gain advertisers as customers, meaning those providers will
work to ensure that they offer innovative products at competitive prices to attract those advertiser
customers.

Advertiser ad servers

5.4

The JFTC's interim report for the Adtech inquiry on April 28, 2020 states that advertiser ad servers are
servers used by advertisers to manage and track all ad campaign information in one location. This again
understates the importance of advertiser ad servers. Once an ad slot has been purchased, an advertiser
ad server will deliver the ad creative to the intended slot. An advertiser ad server is also able to deliver
the advertiser’s analytics vendors’ codes. Those codes then provide to the DSP monitoring information
about each ad impression (that is each time the ad is shown to a consumer). Advertiser ad servers are
accordingly able to aggregate information on ad campaigns across all publishers to enable the
advertiser, in real time, to gain insights into the performance of its ads across all publisher websites.
Advertiser ad servers are therefore of key importance as these provide advertisers with a consolidated
view of both advertising spend and the returns from that advertising spend.

Privacy is not sacrificed in a competitive adtech services market

Google uses privacy as an excuse to justify restricting access to relevant data and precluding other
adtech providers from providing services to advertisers. However, as discussed in this section, non-
Google adtech providers are able to provide their services in compliance with the Act on the Protection
of Personal Information (APPI).

The use of third party cookies and other technology

6.2

Advertisers, and the adtech providers that work with advertisers, seek to track consumer behaviour
across the internet. At the current time, advertisers and adtech services rely on pixels, tags and/or

6
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third party cookies for this purpose (noting that not all services require the same technology, for
example, verification services do not require third party cookies).

6.3  Cookies are able to recognize a user's browser and record that browser's behaviour. Publishers use first
party or single domain cookies on their own sites. First party cookies are used for functions such as
remembering the user's log-in information and keeping track of items in the user's cart on that website.
However, those cookies do not track browser behaviour on other sites.* Cross-domain or third party
cookies may, with the consent of the publisher of the relevant site, also be left by ad servers in a user’s
browser when a particular site is visited by a particular device. Third party cookies are able to be used
to track the relevant device across the internet. It is not the user but the device that it actually tracked.

What is “personal information” that is regulated under Japan’s APPI?
6.4  The APPI defines personal information in Article 2 as follows (emphasis added):
means information about a living individual which falls under any of each following item:

(a)  those containing a name, date of birth, or other descriptions etc. [...] whereby a specific
individual can be identified (including those which can be readily collated with other
information and thereby identify a specific individual); or

(b)  those containing an Individual Identification Code.

6.5  Based on the definition it is clear that information may have a different character depending on who
holds it. Information may, in the hands of one entity, be able to be linked with an individual and
therefore will be personal information. However the same information held by another entity which
cannot, in a practical sense, reasonably link it with the relevant individual will not be personal
information.®

Compliance with the APPI in providing adtech services

6.6  When Google collects information by third party cookies (as well as by pixels and tags), it combines that
information with all of the other information that it collects about the relevant individual. Therefore, in
Google’s hands, this information clearly is personal information and Google must comply with the APPI
in relation to its collection and management.

6.7 Inthe case of the third party cookies used by adtech providers other than Google, while these link
information to a browser, this is on an anonymous basis (ie there is no link to an individual). This
means, in the case of non-Google adtech providers, one of two options will apply. If the information
continues to be held on an anonymous basis the APPI will not regulate that information. If the adtech
provider is able to link the cookie information with an individual, based on other information the
provider holds, that adtech provider will need to comply with the APPI in relation to that information.
There is no evidence to suggest that other adtech providers do not comply with the APPI when this is
required.

6.8  “Cookie syncing” is a practice undertaken by adtech providers. As different adtech providers use their
own IDs for their third party cookies, and store information that they collect with those IDs, cookie
synching has been developed to allow providers to recognise users identified by the IDs of other
providers. When cookie syncing between different adtech providers occurs, as is necessary to allow the
adtech services market to operate, it only allows for the matching of IDs, it does not allow sharing of
information. This assists in ensuring that personal information is not collected or exchanged and
therefore there is no question of non-compliance with the APPI. This is not a perfect system as the
large number of providers (and users of the internet) means that it is estimated that only approximately
60% of data is correctly matched at the current time. Nonetheless it demonstrates that processes are
put in place by non-Google adtech providers to ensure compliance with privacy requirements.

4 See David Bisson, What's the difference between first and third party cookies?, Graham Cluley (June 8, 2017),
https://www.grahamcluley.com/whats-difference-first-third-party-cookies/.

3 See also the discussion of the interpretation of “personal information” in page 5 of the APPI Guideline issued by the
Personal Information Protection Commission available here: https://www.ppc.go.jp/files/pdf/190123 guidelines01.pdf
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Information collected by data brokers

6.9  Data brokers collect and use information that may be personal information under the APPI. Data
brokers, such as the ODC, often create processes implemented internationally that may go beyond the
requirements of local privacy regulation. Using the European Union’s General Data Protection
Regulation (GDPR), requirements from U.S. states, and self-regulatory requirements, the ODC creates
baseline protections provided to all who interact with Oracle’s ad products, regardless of jurisdiction.
Oracle provides consumers clear notice, the ability to access the data the ODC processes about them,
and multiple ways for consumers to opt out of third party sharing or selling. The practices of ODC, and
other non-Google data brokers, ensure compliance with privacy regulation and should be contrasted
with the practices of Google. Google collects information from across the web, linking devices,
accounts, and browsing habits. Consumers are largely unaware of the extent of the data collection and,
if they rely on Google for disclosure, would never be told of the extent of collection.

7. Background: Google’s advertiser side adtech services

7.1  Itis useful to set out briefly in this section a description of Google’s advertiser side adtech services,
which are referred to later in this submission.

7.2 Google’s advertiser-side ad server is called Campaign Manager.® It is able to be used for both Google
websites and other websites, as well as mobile apps.

7.3  Google provides three DSPs aimed at different uses:

(a) Google Ads is Google's non-premium DSP.” Google Ads facilitates the purchase of search ads on
the Google Search Network of websites and apps powered by Google search and display ad
inventory on third-party websites and apps partnered with Google (the Google Display
Network).?

(b)  Search Ads 360 is Google's premium?® search DSP. It can be used to purchase search advertising
both on Google and non-Google platforms. As this service relates only to search advertising, it
will not be discussed further in this submission.

(c) Google also offers a premium display DSP, Display & Video 360 (DV360), which enables
advertisers to buy inventory from millions of publishers.

7.4  Google's DMP is the Google Ads Data Hub (ADH).X° ADH "allows advertisers, agencies, and third-party
vendors to input their data into BigQuery and join it with event level ad campaign data."* ADH provides
ad data analytics services in addition to data management, particularly in performance measurement.
Google Analytics is Google’s analytics services provider, which uses data from ADH. Google is itself a
DMP for its own services, which is separate and in addition to ADH.

7.5 And, finally, Google AdX, which is the trafficking system that connects advertisers seeking to purchase
inventory with publishers seeking to sell that inventory, is part of Google Ad Manager.

6 Prior to the 24 July 2018 rebrand, this was known as DoubleClick Campaign Manager. Google has indicated that the
change was primarily in name only. Garett Sloane, Google to Retire DoubleClick and AdWords Names in a Rebranding of Its
Ad Business, AD AGt (27 June 2018), http://bit.ly/2mfquiE.

7 Prior to the 24 July 2018 rebrand, this was known as AdWords for Google Display Network.

8 AdWords: Display Ads, GooGLE, https://adwords.google.com/home/how-it-works/display-ads/#?modal_active=none (last
visited 16 April 2020).

9 In relation to particular adtech platforms maintained by Google, premium adtech platforms are products marketed
towards sophisticated customers engaging in large volume inventory transactions. These cost more than non-premium
adtech products and offer many more options, requiring skilled operators. Premium inventory is highly desirable, high-
quality inventory due to its reach (number of and desirability of consumers viewing an ad) and frequency of views.
Premium inventory is sold for higher prices than non-premium inventory.

10 Kelly Liyakasa, Google's 'DMP-Like' Measurement System Gains Steam, ADEXCHANGER (10 October 2017),
http://bit.ly/2JjiaYe (describing ADH as "DMP-like").

11 Ads Data Hub: Introduction, GooGLE DEVELOPERS, http://bit.ly/2NIQIX8 (last updated 24 April 2018).
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PART B: GOOGLE’S UNILATERAL ANTICOMPETITIVE CONDUCT THAT BLOCKS OTHER PROVIDERS AND
SIGNIFICANTLY LIMITS TRANSPARENCY

8. Direct blocking of non-Google adtech providers

Google’s direct foreclosing of other adtech providers, without valid justification is anticompetitive
in two respects:

(a) This action directly pushes advertisers to use Google’s adtech services to the exclusion of
others.

(b) This action limits the flow of data that advertisers need to run efficient and effective
advertising campaigns, therefore limiting transparency.

8.1  This section outlines action that Google has taken to directly foreclose other adtech providers from
providing their services to advertisers. Each of the arrangements set out in this section is currently in
place and to assist the HDMC to confirm their currency we have referenced the relevant publicly

available information that Google has made available that demonstrates these arrangements are in
place.

Access by competing DSPs to YouTube inventory — First Example

8.2  The first example that is considered is the action that Google took in 2015 to withdraw YouTube from
Google AdX (which as mentioned above is now part of Google Ad Manager). This meant that, from
2015, Google excluded advertisers from using a DSP other than a Google DSP (currently Google Ads and
DV360) to access YouTube. This is shown here!?:

Posted; Thursday, August 6, 2015 EEE [ () Share |

At YouTube over the past few vears we've heard fram clients that they want 1o access o

G Posted by Neal Mohan

12 https://doubleclick-advertisers.googleblog.com/2015/08/focusing-investments-to-improve-youtube-buying.html
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8.3

8.4

8.5

8.6

Before this change was made, DoubleClick Ad Exchange (as it was then called) was the only remaining
channel for non-Google DSPs to access YouTube inventory. The above blog post makes the comment
that Google would be focussing its future development efforts on “the formats and channels used by
most of our partners”. In other words, Google made clear that it was prioritising direct deals and
upfront deals over programmatic deals in its development efforts. However, given that programmatic
selling remained available on DV360, it is doubtful that a significant amount of engineering effort would
really have been required by Google to maintain programmatic selling on YouTube.

As we explain, the implementation of this prohibition incentivised advertisers to use only the Google
DSPs:

(a) YouTube is typically seen as a “must have” publisher site by advertisers. This is because it offers
one of the few ways to show video ads to the growing number of consumers who watch little or
no traditional television. To purchase that inventory, the advertiser must use a Google DSP. The
only decision the advertiser is required to make is whether it also uses additional DSPs to bid for
other inventory or only uses a Google DSP for everything.

(b) To use a Google DSP and one or more non-Google DSPs would typically be suboptimal for an
advertiser. It would make it difficult to undertake frequency capping as the different DSPs would
not “talk” to each other to determine when a cap had been reached. It would also mean that
the advertiser would need to allocate different budgets and consider different systems for the
measurement of the effectiveness of its advertising (given that non-Google DSPs do not provide
for the same measurement metrics as Google provides, a point we return to later in this
submission). Finally, of course, because the advertiser would be splitting its advertising spend
between different DSPs, this would reduce its bargaining power on pricing, likely leading to
higher costs.

Although Google’s rationale for imposing this prohibition has changed over time, Google has most
recently justified its position on the following basis:*3

(a) Only some YouTube inventory was available to other DSPs as at the time the prohibition was put
in place, and use of other DSPs to bid for inventory at that time was “low”, meaning that the
prohibition had little impact. This also meant that the technical resources required by Google to
make that inventory available through Google’s AdX were not justified.

(b) DSPs that compete with Google have “thrived” since the prohibition took effect. Google has
stated that competing DSPs such as The Trade Desk, Xandr, Amazon and Criteo are all highly
regarded by advertisers.

(c) Restricting third party access to Google’s inventory is the best way to maintain the privacy of
user information and prevent it being leaked to potentially malicious actors as third party DSPs
could build profiles of users based on their viewing history.

(d) The prohibition is a way to ensure that ads on YouTube are of a consistently high quality, as
widespread third party ad serving on YouTube could increase latency and make it harder for
Google to scan for inappropriate ads.

Looking at each of these justifications put forward by Google in turn:

(a) Although it may be the case that only some YouTube inventory was available to other DSPs prior
to the prohibition coming into effect, this cannot be a justification for further extending the
prohibition. Further, so far as Oracle is aware, no financial data has been provided to support
the statement of Google that use of other DSPs to bid for inventory at the time the prohibition
took effect was “low”, and we would encourage the HDMC to seek that data. In any event,
Oracle’s view is that, if the HDMC was to investigate this issue, advertisers would express the
view that their preference would be to use the DSP that the advertiser itself determined was
appropriate to bid for inventory on YouTube, rather than being forced to use a Google DSP. In

13 See Google’s response to the CMA’s Interim Report from its market study of “Online platforms and digital advertising”
(available here:
https://assets.publishing.service.gov.uk/media/5e8c8290d3bf7f1fb7b91c2c/200212_Google_response_to_interim_report.
pdf) at paragraphs 36 and 37.
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8.7

(b)

(d)

addition, as noted in paragraph 8.3, given that programmatic selling remained available on
DV360, it is doubtful that a significant amount of technical effort would really have been
required by Google to maintain programmatic selling on YouTube.

Oracle disputes the claim that non-Google DSPs have “thrived”. We expect that the HDMC's
analysis of market shares in Japan will clearly show that this is not the case.

Google’s third reason, that is, protecting privacy, starts from an underlying assumption that each
non-Google DSP would, first, breach the APPI by seeking to collect personal information in a
deceptive or wrongful manner (a breach of Article 17-1 of the APPI) and then would not take
reasonable steps to prevent unauthorised access (a breach of Article 20 of the APPI), resulting in
malicious actors accessing that information. Although they may not be thriving, other DSPs such
as The Trade Desk are well regarded, as Google has itself pointed out. It is difficult to see on
what basis Google has concluded that third party DSPs would breach the law to such an extent
as would justify the complete prohibition Google has decided to impose. Google should not
arbitrarily determine that it will take on the role of a privacy regulator to ensure that third
parties are in compliance with privacy laws. In addition, if this truly reflected Google’s reasoning,
to assist in maintaining the privacy of user information and preventing it being leaked to
potentially malicious actors would also require that Google itself did not continue to collect the
relevant information. But Google of course does continue to collect it.

As for the final justification, it is simply incorrect that Google could not address issues of latency
and the exclusion of inappropriate ads by other means. In particular:

(i) Google has the capabilities to scan for inappropriate ads, at scale, via Google AdX. It does
this for other publisher websites. There is no reason it could not implement this for
YouTube as well.

(ii) If Google adopted standard processes to filter ads, which it could do by using Google AdX
to filter out ads on YouTube without excluding non-Google DSPs, this would result in
fewer problems with bad actors. This is because a competitive ecosystem of independent
ad servers, brand safety, viewability and fraud detection vendors, using open standards,
on YouTube would improve feedback provided in relation to advertising on YouTube and
therefore improve the quality of that advertising.

(iii)  YouTube’s lack of transparency and feedback make advertising on YouTube risker, for
example, as evidenced by the fact that in 2017 major brands including Verizon and
Walmart pulled their ads after they were found to be appearing next to videos promoting
extremist views and hate speech.*® In 2019 brands such as Nestle stopped buying ads on
YouTube after their ads appeared on children’s videos where paedophiles had infiltrated
the comments sections.'® There is no evidence to suggest that other leading publications
have the same brand safety issues as YouTube. Restricting the use of third party adtech
services is a reason for this — advertisers have no ability to provide independent feedback
because advertisers are unable to use independent DSPs.

(iv)  Inrelation specifically to latency, other publishers use open standards that allow the use
of accredited measurement tools and allow open access to DSPs without raising latency
as anissue.

If viewed objectively, the only rationale for the exclusion that would make sense is that Google made
this change with the intention of driving usage by advertisers of its own DSPs, Google Ads and DV360.
In this context, Oracle recommends that the HDMC requests the larger Japanese advertising agencies to
provide copies of the Display and Video Incentive Program agreements that either those agencies, or
their parent companies, or both, have entered into with Google. We believe these will demonstrate
that Google has used its market power to pressure advertising agencies to use DV360. Under those
agreements, larger agencies have committed to large YouTube buys in exchange for favourable rates,
with DV360 spend generally (even if not on YouTube) counting towards agency commitments. The

14 https://www.theguardian.com/technology/2017/mar/25/google-youtube-advertising-extremist-content-att-verizon

15 https://www.nytimes.com/2019/02/20/technology/youtube-pedophiles.html
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pressure from needing to meet the levels of spend required under these agreements to achieve
Google’s offered discounts (and also to avoid the need to reimburse discounts provided by Google in
respect of prior periods), together with the prohibition on using other DSPs for YouTube, has ensured
that large agencies have reallocated significant spend to DV360 even where this has been unsuitable for
their advertiser clients.

Third party data providers — Second Example

8.8  Under Google’s general advertising policies it is not possible for an advertiser to use data about
consumers which that advertiser has purchased from third parties who have independently collected
that data to create audiences for ad targeting on YouTube (as well as, though not as relevant in the
context of the HDMC's Survey, Google search and Gmail).

8.9  Google’s current policy is extracted below (highlighting added):®
First-party data

First-party data is information that you collect from your customers, site visitors and app users
during their interactions with your products and services. To be considered first-party data,
information must be collected from your own sites, apps or physical shops, or in other situations
where people have directly interacted with your products and services.

Third-party data
Third-party data is user information that you purchase or otherwise obtain from other sources.
First-party and third-party data use policies

The following is allowed:
J Using first-party data to create audiences for ads targeting.

Qf Using third-party data to segment your first-party audiences. For example, this would
include using third-party data to determine when your remarketing tag can add visitors to
your remarketing list.

The following is not allowed:
o Using third-party data to create audiences for ads targeting.

o Placing your remarketing tags on sites or apps not owned and operated by you, or
allowing other sites to put their remarketing tags on your site or app, in order to create
remarketing lists.

0Sharing user data between undffiliated advertisers or businesses. This includes sharing
your remarketing lists with, and accessing remarketing lists from, unaffiliated advertisers.

8 Using data from one managed client to create a remarketing list for an otherwise
unaffiliated client.

QSharing lists within managed accounts unless users will recognise clear brand
dffiliation between the remarketing list owner and the advertiser it is shared with.

8.10 As can be seen from the above, the only circumstances in which “third party data” which is not Google
data may be used is to segment an advertiser’s own data, which is a very limited use. Itis also worth

16 See https://support.google.com/adspolicy/answer/6242605
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8.11

8.12

8.13

noting that Google audience data is “user information that you purchase or otherwise obtain from other
sources,” and therefore should be considered third-party data by the definition Google provided. Yet,
Google audience data is allowed, but all other third-party data sources are not allowed.

It appears that Google seeks to justify this restriction on the basis that it was put in place out of privacy
concerns. As explained earlier, it is however possible for advertisers to use the services of data brokers
in a manner that is compliant with the APPI. Such a comprehensive restriction is both unnecessary and
an inappropriate way in which to address any privacy concerns. If ensuring compliance with privacy
laws was truly the reason for Google’s action, it would be expected that Google itself would not use
data brokers or offer data for targeting advertising. But this is not the case. Instead, advertisers on
YouTube (and Google search and Gmail) are required to use Google’s data (or in limited cases, other
third party data sources determined by Google) to enhance their own data.

Google DV360 allows audience segments to be purchased from specifically nominated outside data
providers, but this service is not available to Google Ads customers. As demonstrated below advertisers
are not able to negotiate rates for that data:'’

Costs for using third-party data

The use of any third-party list (for either targeting or excluding users) requires that an advertiser pay the CPM fee
for using the data segment in addition to the media cost CPM for the individual impression. For more
information, see Costs for using third-party audience lists.

Did you know...
Display & Video 360 offers free demographic (age and gender), affinity segment, and in-market
audience targeting.

(Note: These features aren't available for network users of Display & Video 360.)

We have shown below how costs are calculated by Google when third-party audience lists are used.!®
This demonstrates not only that the pricing is “take it or leave it” ie, the individual advertiser has no
ability to negotiate the pricing, but also that Google defaults to the most expensive pricing. This is
counter-intuitive. It would be expected that Google, to act in the best interests of its advertiser client,
should allow for the least expensive option to be selected. That is what other DSPs would do in order
to provide a competitive service. But this does not occur. Of course, ensuring that the highest price is
paid when third party data is used assists Google’s own products — as shown on the screen shot on the
previous page, Google points out to advertisers that Google does not separately charge for the use of
its data (though the cost of that use is built into the prices Google charges for its adtech products in a
non-transparent way).

17 https://support.google.com/displayvideo/answer/6212219?hl=en

18 https://support.google.com/displayvideo/answer/3022829?
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Costs for using third-party audience
lists

wWhen line items target multiple audience lists provided by third-party data providers, the
cost of using the third-party audience lists is based on how the lists are combinad.

Cost for including lists

If you target people who appear on any list out of two or more lists (that is, if you target
two or more lists joined together with an "OR" relationship}), one of the providers will be
randomly selected and you will pay only for the most expensive list matched for that
specific provider, regardless of how many data providers' lists you are targeting.

When first-party and third-party audience lists are used in an OR relationship, you won't
be charged for visitors that appear on both lists. Display & Video 360 will defer to the
first-party list in this case and not bill for those impressions.

Show me an example v

Cost for including ANDed lists

If you target people who appear on two or more lists (that is, if you target two or more
lists joined together with an AND relationship), you will pay each data provider for the
most expensive list of theirs this line item targeted.

Show me an example v

Cost for excluding lists

If you target people by excluding two or more audience segment lists (that is, if you
exclude two or more lists joined together with a NOT (A OR B) relationship), you will pay
each data provider for the cost for the most expensive list.

This is the same method for determining cost as when targeting visitors who appear on
two or more lists.

Show me an example v

If you are using a combination of any of the above audience targeting settings,
each rule still applies, but in the end, you will only pay the maximum of each rule
per data provider, not the summation.

https://support.google.com/displayvideo/answer/3022829
8.14 Neither Google Ads nor DV360 allows data provided by Google to be used in competing platforms.*®

8.15 When Google data is used, no information is provided to advertisers as to the sources of that data or its
accuracy.?’ We have extracted a screen shot of what Google tells advertisers about the sources of its
data. You will see it uses generic statements such as “groups of people with specific interests, intents,
and demographic information, as estimated by Google” (emphasis added). No information is provided
as to Google’s “estimation” processes or the data used for those processes.

19 It is impossible in a practical sense for any such data to be extracted from Google’s platforms.
20 https://support.google.com/google-ads/answer/2497941?hl=en
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How audience targeting works

For Display campaigns, audiences are groups of people with specific interests, intents, and demoegraphic
information, as estimated by Google. When adding an audience to a campaign or ad group, you can select from a
wide range of categories—such as fans of sport and travel, people shopping for cars, or specific people that have
visited your website or app. Google Ads will show ads to people who are likely in the selected categories.

The data used to generate audiences (for example, page visit history, past Google searches), may be used to
improve the bidding and targeting of your audience campaigns.

8.16 There is no transparency for advertisers, from either a price or quality metric. In other words, although
advertisers know that Google does collect vast quantities of data on consumers, and that the data
Google holds is of considerable value, because of this lack of transparency, advertisers have no way of
knowing what data Google actually makes available to a particular advertiser and therefore are unable
to determine if it is of value and will assist the advertiser with its advertising campaign. This leaves
advertisers in a position of not knowing what they are paying for and if the cost offered by Google
accurately reflects benefits to the advertiser. The advertiser must rely exclusively on Google providing
the best data at the best value without having any way to verify this.

8.17 This contrasts with the approach adopted by non-Google data brokers, such as ODC. ODC makes
publicly available the details of its data sources, together with an explanation of the data collection
methodology.?! ODC also provides for additional support to be given to customers in interpreting this
information. Furthermore, ODC'’s pricing model allows for its customers to have full transparency in
what data sets are used for ad campaigns. ODC can also directly engage with its advertising partners to
create custom pricing models, ensuring that both advertiser and data management tool have a clear
understanding of expectations and product offerings.

8.18 In summary, the restrictions Google places on the use of third party data mean that Google suppresses
competition with its own ad targeting services by forbidding advertisers to work with non-Google DMPs
and data brokers for targeting any advertising campaign on YouTube (except in limited circumstances
where it ensures that the most expensive price is paid by an advertiser who uses those third party
services). Asin the case of the restriction on the use of non-Google DSPs for YouTube inventory, there
is no valid privacy reason for the restriction. The restriction has a negative impact on advertisers, who
are unable to select the DMPs or data brokers of their choice, to enable them to obtain data from a
variety of sources at a competitive price, to enhance their own data to maximise their opportunities to
generate a return from advertising. When Google provides data to an advertiser, that advertiser has no
way of determining the source of the data or what data is used — so although Google’s data has
significant value an advertiser cannot determine if it has access to all data that it would wish to access
for its targeting purposes. Google’s actions have a negative impact on competition because Google
limits transparency in relation to the services that Google itself provides by not providing information
on the sources of the data that it uses to any particular advertiser. And, finally, it also goes without
saying that this has a negative impact on other DMPs and data brokers that offer this adtech service.

An argument from Google that this is required on privacy grounds, that is, because only it and the third
party providers that DV360 uses can be trusted to comply with privacy legislation, should not be
accepted.

2l see: http://www.oracle.com/us/solutions/cloud/data-directory-2810741.pdf
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9.1

Current restrictions on data access when using Google’s adtech products or purchasing Google’s
publisher inventory

When the restrictions set out in this section are considered in aggregate it is very clear that the effect of
the restrictions is to push advertisers to use Google’s adtech services but also that advertisers who
advertise on Google’s sites (particularly YouTube), or use Google’s adtech services, have a limited ability
to access raw data to verify whether they are targeting the right audiences, to measure the
effectiveness of their ads or to determine appropriate attribution. As in the case of the restrictions
outlined in section 8, each of the arrangements set out in this section 9 is currently in place and to assist
the HDMC to confirm their currency we have referenced the relevant publicly available information that
Google has made available that demonstrates these arrangements are in place. The imposition of these
restrictions means there is a lack of transparency. Advertisers cannot determine the right prices to pay
for advertising on different publisher’s sites, or even how much to acquire, which is very inefficient for
advertisers. Consumers ultimately pay the price for this through higher prices payable for the goods
and services offered by advertisers. This has an economy wide impact.

Further detail on how advertising value is measured

9.2

As briefly mentioned at paragraph 4.6, advertisers typically measure the value they obtain from digital
advertising by measuring the following:

(a) Viewability: This refers to whether the ad was able to be seen or whether, for example, it was
blocked on the relevant page or only partially displayed on that page. The period during which
an ad was heard, or seen, and what other content was on the relevant page are all able to be
measured to determine viewability. Adtech providers who are able to track viewability include
DoubleVerify, Integral Ad Science (also known as IAS) and Oracle Moat.

(b)  Adfraud: Ad fraud is a significant issue for digital advertising and refers to circumstances where
a digital ad is not viewed, or a click on an ad is not made, by a human. Instead this typically
occurs through a bot — referred to as Invalid Traffic (IVT). In 2019, a study by White Ops and the
Association of National Advertisers (ANA) projected that loss to fraud is 14% of video ad spend,
which is down from 22% in 2017, as determined by an earlier study by White Ops and ANA.2?
This amounts to USS$5.8 billion globally. The White Ops/ANA study cited the reason for the
reduction in losses as being that "For the first time, the majority of fraud attempts are getting
stymied before they are paid for, by DSPs and SSPs filtering fraudulent bid requests, by
clawbacks, or by other preventative measures. Absent those measures, losses to fraud would
have grown to at least 514 billion annually. "3 Another reason for decreased fraud as a
percentage of spend is the continual rise in the adoption of ads.txt — which is an Interactive
Advertising Bureau (IAB) led initiative designed to eliminate domain spoofing and illegitimate
inventory arbitrage.?* Therefore, even though the decrease in ad fraud is an improvement, this
has largely arisen from measures being taken to combat it, not because attempts are decreasing.
This in turn means that advertisers need to continually take steps to combat ad fraud. Also, it is
worth noting that digital ad spending increased from 2017 to 2019 by approximately 25%, so ad
fraud in absolute dollars has not changed significantly. It is therefore clear that ad fraud

22 Study is available here: https://www.ana.net/miccontent/show/id/rr-2019-bot-baseline
23 See page 8 of the study.
24 https://clearcode.cc/blog/adtech-trends-2019/
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9.3

continues to be a significant problem and cost. As in the case of viewability, adtech providers
who are able to measure ad fraud include DoubleVerify, IAS and Oracle Moat.

(c) Brand safety: This, again, is important to advertisers. Advertisers do not want their ads to
appear next to content which they consider to be unsafe. Adtech providers who are able to
measure brand safety include DoubleVerify, Grapeshot (owned by Oracle), Peer39 and IAS.

When an advertiser’s ad server delivers an ad to a page, it is typically able to include code to provide
the monitoring information necessary to determine the value of the ad, by determining the metrics
outlined above.

Prohibition on tracking tools used by independent DMPs across the Google Display Network — Third Example

9.4

9.5

9.6

From early 2015, Google has prohibited advertisers from placing tracking tools used by “standalone”
DMPs —those not integrated with a demand-side platform such as Google’s—on ads that appeared on
the millions of websites and apps that use Google’s dominant publisher-side adtech products (that is,
those forming part of the Google Display Network).?> See the following screen shot:%¢

 Fourth-party calls: All ads may only include tracking elements from certified third-party servers or
research vendors already approved by Google. No fourth-party calls are permitted, except tracking
elements associated with certified third-party servers or research vendors expressly authorized by
Google, calls to Google hosted and approved code libraries, jQueries to Google and Amazon storage,
and jQueries solely for the purpose of creative rendering. We require the use of the AJAX post()
method; the AJAX get() method is not allowed. For more information, see Guidance for complying
with the Identifying Users Policy (7. All tags may only be associated with a single advertiser. Multiple
advertisers cannot be represented through a single tag. The maximum amount of fourth-party calls
permitted within a third party tag varies by the type of vendor(s) being used (1 certified ad server or
Rich Media vendor, 3 research products and 1 Online Behavioral Advertising Option Icon).

"Fourth-party calls" represent any standalone DMP integrated with a third-party ad server, and no such
DMPs are listed by Google as approved vendors, making it clear that standalone DMPs are not
permitted on the Google Display Network. Google justified this change at the time it was implemented
on the basis of data leakage, that is, that such DMPs could collect information in relation to devices that
accessed the relevant website and then target those users on other sites and also that, if many different
DMPs placed tracking tools on sites, this could slow down web browsers. The former argument could
quite easily have been addressed by contractual terms imposed by Google rather than by imposing such
a broad restriction. Google's second reason perhaps is theoretically correct, but is misleading as it does
not provide sufficient reason for this restriction. DMP server calls could potentially increase latency,
however in most cases, this latency is very insignificant and not noticed by viewers of the relevant site.
Further, in the rare circumstances where the latency is actually significant, publishers should decide the
amount of latency tolerable to their readers, not Google.

The impact of the introduction of this broad restriction was significant. Having independent DMPs
tracking advertising provides for a level of independence in assessing the effectiveness of that
advertising. This also assists in ensuring that frequency capping is not exceeded. Therefore the actions
of Google, to address a problem which could have been more effectively addressed by other means,
created inefficiencies for advertisers by denying them access to an appropriate source of independent
information.

Wide ranging restriction on independent advertiser ad servers and monitoring tools on YouTube — Fourth
Example

9.7

Up until May 2019, non-Google advertiser ad servers could be used on YouTube. However, from that
time, all non-Google advertiser ad servers used on YouTube must use a Google controlled application
programming interface (API) to serve ads (and the same applies to the Google Display Network).
Google’s policies provide, in part: ¥’

25 https://digiday.com/media/google-dmp-rules/

26 https://support.google.com/3pascertification/answer/94230?hl=en

27 For YouTube: https://developers.google.com/third-party-ads/youtube-vendors. For Google Display Network
see: https://support.google.com/adspolicy/answer/94230?hl=en.
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9.8

9.9

9.10

9.11

9.12

Third-party ad serving (3PAS) on YouTube reservation:

As of May 15, 2019, support for YouTube 3PAS (VAST) is available through a new API-based
framework that ingests and serves advertisers’ creatives via Google’s systems. Innovid, Sizmek,
Extreme Reach, Adform, and Flashtalking are currently integrated with the framework.

To leverage this solution, third party providers need to be integrated with Ads Data Hub, which
handles performance measurement.

From May 2018, non-Google providers of fraud and viewability measurement tools have also only been
able to access YouTube using a similar private APl process and pursuant to separate contractual terms
that are not made public:2®

Third-party ad tracking (3PAT) on YouTube (auction and reservation):

As of May 21, 2018, YouTube reservation and auction campaign measurement is available
through: comScore, DoubleVerify, IAS, MOAT, Nielsen, Kantar, and Dynata, as well as those third
party providers currently integrated with Ads Data Hub.

The restrictions referred to in paragraphs 9.7 and 9.8 mean that, at the current time, no non-Google
verification adtech services vendor has access to raw data from YouTube.?® Google’s advertiser ad
server is Google Campaign Manager. It has no API that would enable ad interaction data to be
continuously exported to other adtech providers. Not only did these restrictions limit choice for
advertisers, but these also limited the type of feedback that advertisers could receive.

The impact of these changes is that, as at the present time, no third parties at all are able to
independently access the type of data that is necessary to independently measure the effectiveness of
an ad campaign on YouTube. This can be demonstrated by comparing the process when video ads
appear on other websites with the process that applies on YouTube. For video ads appearing on a non-
YouTube page, tags may be used to independently collect raw data, which is then able to be analysed
and information provided to the relevant advertiser. For YouTube, an independent verification services
provider cannot deploy their own tags. Instead Google, which it must be remembered is also the
publisher in the case of YouTube, provides aggregated measurement data (via ADH), which is all the
information that an independent verification services provider is able to access. That adtech provider
has no way of determining whether or not that publisher provided information is accurate. Further, the
data that is provided is limited to specific metrics, that is, whether the ad was served, whether the ad
appeared on the screen, how much of the ad appeared on the screen, for how long the ad appeared on
the screen and, for video ads, whether the ad played, for how long it played and whether the sound
was on. An adtech provider is therefore not able to access other metrics. These restrictions are
specified in the contracts that have been entered into between Google and each authorised
independent verification services provider, and therefore are not publicly available. The HDMC will be
able to verify this by seeking copies of those contracts.

Although such contracts are not public, public evidence that these restrictions exist is demonstrated by
recent media reports in relation to the adtech provider OpenSlate. OpenSlate recently made public
that it could not reach agreement with Google on terms that would allow it to participate in Google’s
new, updated version of YouTube’s ad measurement program. As a consequence, it has not been
included in that program.3°

In addition, Google has never provided the page URLs on which an ad appears for YouTube.3! Thisisa
significant issue for brand safety — an advertiser would not know whether its ad appeared next to a cat
video or a video showing false cures for coronavirus. Google does provide ways for advertisers to show
ads on specific channels or pages of YouTube. First, an advertiser may reach an agreement directly with
a YouTube content provider to provide advertising on that creator’s video. However, of course, this is

28 For YouTube: https://developers.google.com/third-party-ads/youtube-vendors. For Google Display Network
see: https://support.google.com/adspolicy/answer/94230?hl=en.

29 For YouTube: https://developers.google.com/third-party-ads/youtube-vendors. For Google Display Network
see: https://support.google.com/adspolicy/answer/94230?hl=en.

30 https://www.wsj.com/articles/youtube-spars-with-auditor-over-transparency-of-advertising-risks-11587340250
31 This page documents reporting metrics available for YouTube ad campaigns: https://support.google.com/google-
ads/answer/2375431?hl=en. Page URL is not on the list.
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not scalable and is not a practical way for an advertiser to purchase all of its advertising on YouTube.
Secondly, it is possible to purchase ad inventory via “YouTube Preferred Lineups”3? which ensures that
your advertising only appears on videos that are reviewed first by machine classifiers, then verified by
humans for compliance with Google’s “advertiser-friendly content guidelines”. Of course, this is at an
additional cost. Finally, it is possible for advertisers to block their ads from showing on inappropriate
videos either via blacklisting keywords or contextual targeting, however this third option is an imprecise
science as it is simply not possible given the continuous changes to the content on YouTube — over 500
hours of video content is uploaded each minute on YouTube.33

9.13 YouTube is, as mentioned previously, often seen as “must have” inventory for an ad campaign.
Therefore, these restrictions have a significant impact on advertisers — there is one major platform on
which an advertiser’s ads are displayed where the effectiveness of the advertising simply cannot be
measured and so advertisers cannot, independently of information provided by the publisher of the
website, assess whether it should be buying that advertising.

9.14 Google has again argued that privacy compliance issues require it to impose these restrictions.
However, this type of blanket restriction on third party providers is unnecessary to address such issues
as it is possible for the relevant third party adtech providers to access and use the raw data in
compliance with Japan’s APPI.

Proposed Chrome ban on adtech cookies — Fifth Example

9.15 The Chrome browser facilitates a very large share of user web traffic on both desktop and mobile
devices—and is dominant on those that run non-Apple OS, such as Windows OS and Android 0S.3* The
Chrome browser currently supports the use of adtech cookies (that is, third party cookies used by
adtech providers other than Google) to a similar degree as Google’s own ubiquitous third party cookies.
However, Google is proposing changes to its Chrome browser, to be implemented by 2022, that will
exclude completely the use of adtech cookies. This will effectively mean that non-Google digital IDs will
no longer be able to be used. In other words, advertisers will be unable to use non-Google adtech
services to independently perform key functions like targeting, conversion tracking and frequency
capping in Chrome.

9.16 Google has proposed, as an alternative, to condition access to user data on the Chrome browser
through the use of Google’s own closed APIs.3*> Those closed APIs would provide behavioural and
interest tracking as well as attribution and frequency capping. By using closed APIs for functions that
are currently open, Google will take a further step to preventing adtech providers (and therefore
advertisers) from accessing the raw data that is necessary to run a successful advertising campaign and
ensure an even greater reliance on Google’s own adtech products. Third party adtech providers will
therefore be further foreclosed as they will be unable to have equivalent access to ad-relevant data as
Google, preventing their ability to compete by offering effective ad-targeting and analytics products on
their merits in competition with Google.

32 https://www.youtube.com/google-preferred/content-controls/

3 https://www.statista.com/statistics/259477/hours-of-video-uploaded-to-youtube-every-minute/

34 With respect to all browsers, one provider of market data suggests that the Chrome browser is used by 64% of global
users on desktop (computers and laptops) and mobile devices. See Global market share held by internet browsers 2012-
2019, by month, Statista, https://www.statista.com/statistics/268254/market-share-of-internet-browsers-worldwide-
since-2009/ (last visited April 7, 2020). With respect to browsers that are non-0OS-specific and therefore may be viewed as
market substitutes for each other in the market for non-0S specific browsers—principally, browsers other than Safari,
which is currently limited to function only on Apple's 0S—Google's market share is certainly much higher. This likely
applies to browsers that operate on mobile devices or desktops, which may themselves be separate markets. The
European Commission considered this point with respect to mobile web browsers in its July 2018 Android decision,
concluding that "non OS-specific mobile web browsers constitute a separate relevant product market." European
Commission Decision, 2018 O.J. 80.

(https://ec.europa.eu/competition/antitrust/cases/dec_docs/40099/40099 9993 3.pdf) (paragraph 367).

35 Ben Galbraith & Justin Schuh, Improving privacy and security on the web, Chromium Blog (May 7, 2019),
https://blog.chromium.org/2019/05/improving-privacy-and-security-on-web.html; Justin Schuh, Building a more private
web, The Keyword (Aug. 22, 2019), https://www.blog.google/products/chrome/building-a-more-private-web/.
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9.17

9.18

Google will do this without in any way diminishing its own access to the same data. To the contrary, the
proposed changes to Chrome would cement Google as a key gatekeeper for adtech data by
concentrating control over this data with Google. Google's proposed Chrome changes would therefore
be yet another means through which Google is able to strengthen its increasing grip on the adtech
services market.

Following the announcement by Google of the proposed Chrome changes, former AppNexus CEO Brian
O’Kelley remarked: “[I]f I’'m an advertiser or publisher, | see [the Chrome changes] as one more sign
that | should really be on the Google ad tech stack. ... If Google continues to dominate ad tech,
analytics, and measurement, control (and restrict ad tech access to) the largest video publisher, and
own the dominant browser ... | don’t see how 3rd party ad tech survives. I’'m not sure that bodes well
for content creators on the internet, for independent journalism, for less-wealthy consumers that can’t
afford subscriptions. Ads are the lifeblood of the internet, and | think we need a diverse ecosystem of
ethical ad tech innovators to ensure that content remains accessible for everyone.”3®

Concluding comments on independent verification services

9.19

In short, independent verification and measurement is vital to assess and analyse the context of the
content on which an ad is shown, the quality of the user experience and whether or not a person has
seen the ad, rather than a bot. Without independent verification services, Google, as both a publisher
and adtech provider, in effect gets to rate its own performance — this creates a clear conflict of interest.
Independent verification services are an important tool to ensure transparency. But these services are
not independent where they cannot independently access raw data.

Restrictions on independent determination of attribution — Sixth example

9.20

9.21

9.22

9.23

9.24

9.25

Google makes it equally difficult for advertisers to independently assess attribution and to utilise
appropriate attribution models.

First, in assessing attribution, an adtech provider needs to know all of the ads that have been seen by a
user, and where that user has seen those ads. Therefore it is in advertisers’ interests for all adtech
providers to know what ads each user has seen and where.

An ad tech provider can only determine what ads a user has seen and where if it can aggregate all of
the data from an advertising campaign. Campaign Manager allows aggregated ad interaction data to be
taken from its console in only 2 ways. These are:

(a) via the DCM/DFA reporting and trafficking API.3” This APl automates report generation and
some trafficking functions available in the Campaign Manager console; and

(b)  via Campaign Manager Data Transfer 2.0.38 This provides for a manual data export.

Neither of these options for data to be taken from the Campaign Manager console provides the
continuous data feed that is critical for advertisers to undertake advertising campaigns, as outlined
earlier in this submission, including for the purposes of determining attribution.

The consequence of the above is that Campaign Manager is the only advertiser ad server that is able to
attribute credit across YouTube.

From 2018, Google blocked the ability of adtech providers to access the raw data that is required for
the application of customised attribution models. This occurred as, from that time, Google commenced
restricting access to its consumer IDs3°. User IDs are not provided for YouTube inventory, (of less
relevance to Japan) for EU users or for bid data by Google AdX. User IDs are scheduled to be fully
redacted globally by 31 March 2021 (delayed due to COVID-19 from the originally scheduled timing of

36 Brian O’Kelley, How Will Ad-Tech Companies Combat Google’s Upcoming Chrome Privacy Protections, Quora (May 8,
2019), https://www.quora.com/How-will-ad-tech-companies-combat-Googles-upcoming-Chrome-privacy-
protections/answer/Brian-OKelley?share=58f1e2f4.

37

https://console.cloud.google.com/marketplace/details/google/dfareporting.googleapis.com?filter=category%3Aadvertisin
g&id=dc4c7bfa-1d3c-4b5d-8f6a-8ef8c9d1f31a

38 https://developers.google.com/doubleclick-advertisers/dtv2/reference/file-format

39 https://support.google.com/dcm/answer/9006418?hl=en
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the third quarter in calendar year 2020). Access to those consumer IDs had allowed advertisers to work
with independent data management platforms to develop better targeting criteria and to work with
analytics firms to evaluate whether a given advertiser actually obtained the ad placements or clicks for
which it paid. Without these consumer IDs third party adtech providers simply have no way of
determining where the ad has been shown and how many times an ad has been shown on the same
device. This makes it impossible to use the data to determine attribution.

As a consequence of this, an advertiser faces a stark choice. In order to use data from across its
advertising campaign to measure attribution, it will need to either use only a non-Google ad server
(which given the other restrictions imposed by Google is not generally a viable option) or rely solely on
Google’s full set of adtech products, particularly ADH and Google Analytics, which continue to have
access to Google’s consumer IDs.

Therefore, this restriction on the availability of information, like the other restrictions imposed by
Google, has a negative impact on competition in 2 ways. First, by excluding other adtech providers and
secondly by negatively impacting transparency. In Campaign Manager, the default attribution model is
a “last touch” model*, that is, the last ad impression before the purchase of an advertiser’s product or
service occurs is considered 100% responsible for that conversion. When this attribution model is used,
it typically reports a high return on ad investment, with a high number of conversions arising from only
one ad interaction.®! It is simply not credible to attribute conversion from one interaction with an ad.
Oracle strongly encourages the HDMC to test this by seeking data from advertisers and Google in
relation to attribution reports.

Again, Google has used privacy as an excuse for not providing its consumer IDs. And, again, this excuse
does not bear close scrutiny. The provision of a consumer ID is not of itself personal information.
Other adtech services competitors of Google such as Xandr, The Trade Desk, Live Ramp and MediaMath
are able to continue to provide their user IDs in compliance with privacy laws.

Interoperability

In the context of data use by advertisers, a final comment should be made about interoperability. In
order for advertisers to ensure that they are able to use the adtech services that are most appropriate
to them, advertisers rely on services offered by providers to be interoperable. For example, if an
advertiser uses different analytics tools to measure viewability on different publisher websites, it would
expect that the data collected would be able to be compared, irrespective of the tool used. For
example, this is possible when The Trade Desk’s services are used and Oracle would be happy to
provide a desktop demonstration of how this operates if required by the HDMC.

Google impedes interoperability in many ways. DV360 provides different ad performance metrics for
YouTube videos and non-YouTube videos.*? This makes it impossible for advertisers to compare the
performance of video ads across different publisher websites. For example, for YouTube, DV360
measures YouTube video views as the number of times a viewer watches the advertiser’s video for 30
seconds, or engages with that video, whatever comes first. For non-YouTube videos, the metric is the
number of times a video has been played to the end. In addition, the performance of YouTube video
ads and non-YouTube video ads must be evaluated on different screens, which cannot be combined.

For the Google Display Network, independent ad measurement is not completely blocked. However,
different reports are provided for Google placements and non-Google placements.*® Again, this makes
it very difficult for advertisers to determine the value of their advertising across all publishers as these
disjointed reports cannot be used in algorithmic optimisation. This therefore is yet another disincentive
to use an ad server other than Google’s ad server because an advertiser would not be able to obtain a
consistent set of metrics on how its ad performed when served through both ad servers. To take
another example, the use of both ad servers may result in inefficiencies in terms of buying the same

40 See: https://support.google.com/dcm/answer/6173066?hl=en (the actual name given by Google to this attribution
model is “Floodlight”).

41 As evidenced in the example that Oracle has separately provided to the HDMC.

42See : https://support.google.com/displayvideo/table/3187025?hl=en. This may be demonstrated by filtering for
"TrueView" which provides the set of metrics measuring YouTube ads (because TrueView is a YouTube-exclusive ad
format) and comparing this with a filter for "Video" which provides the set of metrics measuring non-YouTube video ads.
43 Oracle is happy to provide a separate briefing to demonstrate this.
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audience twice. Given the size of the Google Display Network (Google Display Network sites reach over
90% of internet users worldwide) and Google’s data advantage, it is likely that faced with these
difficulties an advertiser would choose to use only Google’s ad server, not a non-Google ad server.

11.  Specific example of excessively high costs payable by advertisers

11.1 Based on US information, total advertising spending for a typical US based direct to consumer (DTC)
start-up is significant. For example, in 2018, the founder of Social Capital (a technology venture capital
company), Chamath Palihapitiya, estimated that venture capital funded consumer tech companies are
spending up to 40% of every dollar raised on online advertising.** This spending is continuing to
increase. According to a new report from advertising intelligence firm MediaRadar, DTC brands’ ad
spend for “digital increased 22% year-over-year, from US$115 million in Q3 2018 to US$140 million in
Q3 2019”.%

11.2 These figures should be compared with the position in the not too distant past. A marketing budget
survey in 2014 showed startups at that time were spending only 10% of revenue on marketing. Within
that, only 18% was spent on search and social advertising and 6% on digital display advertising.*®

11.3  Although this data relates to the United States, Oracle’s view is that the same outcomes would be
found in the Japanese market. The significant costs that are payable for digital advertising are likely to
continue to increase in the future based on the recent trends demonstrated above. Ultimately, these
unnecessarily high costs are paid by consumers.

12.  Anticompetitive acquisitions and chilling impact on emergence of innovative competitors
Google’s acquisitions that have assisted in creating its dominant position in the market for adtech services

12.1 In addition to the unilateral anticompetitive conducts explained above, we would like the HDMC to pay
attention to Google's acquisitions of companies that provided adtech services — including the
acquisitions of Admeld, AdMob and DoubleClick. Those acquisitions served to entrench Google’s
market power in the adtech services market.

12.2  Such acquisitions that Google has made in the past have entrenched its dominance in both digital
services provided to consumers and in the adtech services market. For example, Google's AdMob
acquisition in 2009 is noteworthy as this eliminated Google’s primary competitor for targeted mobile
app-based advertising (noting AdMob competed with Google’s AdSense at the time). Therefore Oracle
believes that the HDMC has sufficient information to reach conclusions on this issue.

Lack of investment chills innovation

12.3 In addition to the negative impacts that Google’s acquisitions have had on the adtech services market,
the HDMC should also consider the chilling impact on innovation of Google’s anticompetitive conduct.
The enormous revenues earned by Google from its adtech services would typically incentivise venture
capital funding for adtech start-ups. Instead that funding has fallen precipitously over a long period of
time.*” Venture capital would typically fund innovation in a sector and therefore this lack of investment
could be expected to mean a lack of innovation in the adtech services sector, which itself is a consumer
detriment.

12.4 The following table, based on data from Crunchbase®, demonstrates the decline in venture capital
investment in adtech transactions globally over time:

44 https://mobiledevmemo.com/facebook-google-alternative-start-up-user-acquisition/

4 https://www.adweek.com/retail/advertising-spending-increase-dtc-direct-to-consumer-brands/

46
https://staticl.squarespace.com/static/51d25286e4b0ab0e18156945/t/55a82696e4b03c912a9fcde1/1437083304675/Seri
esC+Startup+Marketing+Budget+Survey.pdfhttps://staticl.squarespace.com/static/51d25286e4b0ab0e18156945/t/55a82
696e4b03c912a9fcdel/1437083304675/SeriesC+Startup+Marketing+Budget+Survey.pdf

47 See, for example, Jason Rowley, Advertising giants leave little room for adtech startups, and VCs are noticing, Tech
Crunch (June 13, 2017), https://tcrn.ch/2uhvfg9; Madhumita Murgia, Adtech Funding Drops in Face of Facebook-Google
Duopoly, Financial Times (Jan. 3, 2017), https://on.ft.com/2mf3hNE; Claire Ballentine, Google-Facebook Dominance Hurts
Ad Tech Firms, Speeding Consolidation, New York Times (Aug. 12, 2018), https://nyti.ms/2MDMoY;j.

48 https://www.crunchbase.com/
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Reasons for Google’s dominance and why, ultimately, action taken by the HDMC/JFTC should address
this

Oracle recommends that the HDMC/JFTC take action in relation to the underlying JAMA breaches
that allow Google to continue to act in an anticompetitive manner in adtech services markets.

Oracle strongly believes enforcement action against Google is required under Article 19 of the JAMA to
protect consumers against Google's pervasive and invasive data collection and combination practices
and to reinstate fair competition in online advertising and particularly in the market for adtech services.
Google engages in the collection and combination of consumer data in a way that forecloses rival
providers of adtech services, in breach of Article 19 of the JAMA.

As a result of Google’s substantial market power in a number of markets Google is able to collect vast
amounts of data about Japanese and to combine it into superprofiles providing Google with intimate
and detailed profiles of the lives, interests and whereabouts of Japanese. Those superprofiles allow
Google to engage in unrivalled ad targeting. Google's data collection and combination practices,
enabled by its Privacy Policy and Terms of Service, create a data moat that constitutes a substantial and
insurmountable barrier to entry and competition that other providers of adtech services are unable to
overcome because they do not have access to the same volume and diversity of data and cannot
provide the level of targeting of ads that Google is able to provide. Consumers effectively have no
choice but to agree to Google’s unfair data collection practices because, to do otherwise, would
virtually exclude a consumer from using the internet. Itis the data moat that Google has created, and
the consequential barrier to entry and competition, that enables Google to engage in the other
anticompetitive practices that are outlined in this submission.

Therefore the HDMC/JFTC should focus its enforcement action on the underlying issue that creates the
ability for Google to engage in anticompetitive activities in the adtech services market.

Concluding comment

Thank you again for providing this opportunity to Oracle to provide a submission to the HDMC's Survey.
Oracle believes that this submission provides a significant opportunity to shine a light on the
anticompetitive practices of Google. These practices, as they impact all advertisers, have a negative
impact on all sectors of the Japanese economy, to the detriment of all Japanese.

Oracle would be happy to provide any further information that is requested by the HDMC in relation to
any of the matters that we have addressed in this submission.

23

138/248



PRIVILEGED

7 VA NVIRETEOBESHE PHRBE 3T ORA

=47 g (=tt4 - MiEs | 7 =27 v RaHt
fetEs |5

£IREE (WADS

=,

K4 (9

Ear (%

X EAXTHEOEET. 405, REFEORL N OCELL2FFHOPTEREZ ZFRAS 2SN,

1.

FL# SN ARICH T D E A

AEMIL, 2020 4F 6 A 16 HIZT VX VT HAART ( [T OZATERARET] )
AR LT VR NVRETSGOFEAFMP RS ( THE#®E) ) [2x7 % Google ® =
AU NERRDHEELEDTH D,

TUXNEEZ, BRTAE—T Uy = 7 24T 2 L CEEREEZ R LTS,
JIREE, =PRI CRIAT S Z ENTE D ERT-a T YR — B R 2 & &
TXZTWD, IREITER, 2B 7 VA F =T ) vy —%2 X2 T05, £ L
T, KIMEA OSZFES R FEERN, AOPERMT 20MICHlk AL FFoa—Y— L o7
MWD EEARRICLTWD, TUVXINWVRERLZOTERIT. HABRBIZE S THLEE
Thbd, EOXIRBRBEFNZLDMATHN, ZNLETOEREZHTH L TELA ) N—
Va URBFEFIREIE D Z LDV L D EEITOI R TIUIR B R,

Google 1. 7YX VGRS AT OBUIR BARIZEF L2\, Google |, =—H#—& X
— hJ—7 Google ZEH L., 22 Db REEN RSN TNWDL EEBT L2 Z EBNKLET
b5 LRFL TS, Google (X, = A7 ANAEM, B OSBRI S
TWDEEITHRD X<HEET LW 1 (FRHEMEE, 22H) ICbEKTHD, T4
Ny —R#ELE-ZNOLOFANCB W TR CTEETH D, Google 1%, IREFTZa LR

1/40
139/248



PRIVILEGED

TAZRENWTINLDFAIZWNEETE 202 #m T 2 RWEETHH L E X T
50

Google 1%, HRIHEICFE STV D BRI RN ATIED 9 B DN DT DOV T,
ZZTHEMENTWABREFIHEDSL < MEICES BRI 22 < | FEIUCHESWCTrER
TR, B 72N EB 2 5, A& IS b EED 72012, (i) FMEE EfEI
B L, (i) EOMIRKZ R L, o) T OMRFKICHOWT, HiohlEL2 6725
LD LR E LS 2WEIERD 2V HERT 52 ERNETH D, Google 1%,
MME BV TIBRROENTWANADTZD DIBIREDOWN K D030, HAROEEE L OFE
EFICFEENRIEEZ LT LT OTIERVNEREL TS,

Google (&, PTHHEICHLMSINTNDIINTARDL N, HELERTERISEDOW
BOTODIIEBETHLERHLTND, LT, ZRHOREIZHONTT VX
gt P AR A% BRI S ICHEDLBEMTH L Z L 20T 5, b2, TV
BAAIR L Google 3 A 2 HIEZ BT 2RISRz BET LN TE L LR
CTW5,

SR T RA IR TR

UTOHEY 7 g TlE, 7 VX VTG aAE OBURTR S & O ORiE % 72§ 550
FkIZ%9 % Google d Rz ik ~%, Google iX., TV X /VHIEHAA N ETF TV D E
eER . bbb, ()AEME. () ZHEE. RO (i) £ TiSsnE (EEEL 5T, )
DD OBROMER (FEEHE. 22H) 220 L-oo, HEHE THRET S - AR
DWW ZEIToTe, 7I7A NN — R b oo CTEHEERBNTH S, FHHSE TR
RENT-FRBEIZOWT, Google 1XLL FOREEELZ Lizuy,

o I ($ebb, AICER SN, AONRIELUIEMIT b DUE) "e bt
HAFET D DI

o MRS D & LT, PR T C b T 2 BUR O @RI I3 Z O RIEOfi#
RAZHZN 72 D,

o RS T U DAL 5 BUR OBPURITITIRE T 220 0,

A RX—= g E, BETHEE LT 2RFICRAIRTH D, Wh7RLHITATHIL, 1#
Gl NE T N—= g i fEICHES T, 4 N—2 3 ) L SR DAER &
TR A BRERERTDHHOTRINER L2 (RFEEHE, 198H) &0 ) AIicBnT,
Google IL7 VX NTHGHEAART ERERLTH D, I OO AE ML T H5
DOFHLE T V2 VTHEHRAART N R L2 8BE. ZhE2ERT 2 REOHIET. A%
MRERTEORVMATH S, ZHX, T KT 770X 7 FOBEMESICRLE®BLT

2/40
140/248



PRIVILEGED

WAHEEICBWTRET 2 ZEBARETH D, £ LT, EMHIRMENT ¥ Z G
FAREICH L TRt S ZEnBEA LD,

W2 BIPATHIL, A ) _X—=2 g VERIETHH O TR TUIR B0,

w#ﬁéﬁﬂ?bh\%%f‘ﬁﬁﬁﬁdé\ﬂoﬁﬂk%ﬁbfﬁk’%w
SINDERETHD, 7 N7 72 a v 27 LIEME>TRIZET D72, il
EAY 2= VITARTIEA2, £, @EICFEM AR A S SURICBRE LT 5 U X
7 &2,

[FIRFIC, & F VIR RJFERNE, TRIATREME O 22 I A% JREPHIC 072 > TRIEE
T oBENRHDH, TOL D 7RHENL, A /) X—3 3 &R U2 58k
THLOTIERLS, PA->T, BRIZBTAH e X7 NOBEAZELE, XX
FHEe Z &2 72 0 2vdaZpin,

ZDTeD, W HJFRITHNIFENR L L T AR IR 4 IRES LD
NETHD, SN GHLUCEMT S, ZRAEOEWT v X TIThb 5
ThD,

WHRBIAL, EREEERNBLL, HRERIEELRET HDOHMK
m0§ﬁm&%ﬁéfit%®fﬁéﬂéﬁbéo?V&wﬁ%ﬁ%ﬁ%ﬁﬁ
AR E LTV OREIENOEFEIZEA DS DTV, ERBERITELZND
RIEND D & X i WINZe DI AN ThIL, ERBEREZNG LT 50D E LR

TR DO RNERRI K E BT DT 2 LIXTE R, T VX IVIRESBFIL,
ZEOCEPLICEET I T a s AT ACBWTHB L T\ 5, FEDRED
HERGITHEB 2T 7o —FTlE, A/ _X—Ta x T2 ER0, F
7o NIEME, BN R ORI E W ) BEIOER b BIZ O,

WrRBNMAL, TOEBRALERFEEICHR LR TEIRORWV—FFIC, Y4
%%@%Kﬁmfmfﬂ%ﬁ%&ﬂﬁﬁﬁﬁLfméﬁAai%@ggﬁﬁmm
B zIE, —2DTN—FZL > THEREZH LI HEEN 22— —DT T AN
—DRE L HRENRVATRENR B D, BT, 2— Y —F =X OFIHEH 721
FIRRTIUE, N7V v vy —DINENRICEEE RIE LSS, Wkt AD,
W72 5 A OB OMAOREMEZ R L, T X COF DML E 058 L
TbDETRETHD,

EHICOWTIB IR T e —FBHANWLNERETH D, Bl OECHIHH
N W &O%ﬁﬁﬁﬁtwﬁ X, WEMNRBEBIRNGET 5, T78bb
BUTOMERDB R ZTUE BIIEES&EFR L7 K FELTAGET 572 L
@%@)\%%%%@&U&@iﬁ%ﬁ%?ét@@ﬁﬁﬁw—wﬂﬁgk&50
Fo, BEPRNERFHEZZITHDILENTE, EVRAEITI HHEAOMEHEZ
BENEDND Z RV EIRIET 57200, BFER L TOFH X BN+
BlEEIND5Z &b METHDH, Zucxt LT, K07 7 e —FIokind

3/40
141/248



PRIVILEGED

LHlETCHNE, EROT L —Y—OFECEETLHI LB LN, 2oL
FIEIL, XEOEV, X0 FRRNL—)LEWNLTHZENTESD, 29 LK
WIE, ENEA T v 7 IIEET 5 2 L 2k L CHIi- i L O — e 2 %
HARFHICBEATD Z L 2RI LoD, BB LFITTEDL VAT AIORND
ATREMEDN Y,

. FoF VT OAMAIE, EEPBEFZETFLTVIDENCEREZYTED
DTHBERETHD, 29 LI AT, BHEINEILEORSRE LT WETT-
REE RHT 720DV & TiERu,

9. Google X, 7 VX NHGHAARTORDOKREEE TIX LV EWAMEOEHWT e —F %
BHL, ZORKNRESPHERICEELORILEET L LB, ZORMREET HFE
ERHBRFHUCE S b D &R D Z LA EET D,

° THETOTaEAIEBWNTIE, WL ODOFREIZHOWTEMES KA LT,
BlZIE, V=277 N—70&E 335055, 11 JdT ¥ X Vi 4 A5
DR—L_R—=V|ZHHEH SN TRV 2, TOHEEBE LI I TV,

) Flo, WL OOFEIZOWT, FEFENH2ITLI TV, FEHE
NIERBIEEROFEZNT T 7 — MABICSZITEIR L, Z N LIIMIREIL &
R HEMIENFIEL TR L HEREOWS DO EE R T —< 2OV T,
ZOfE R & BT D FEPFHLUC 2L ESN TN RN L D Th D,

. E BT, MADERIRILUZ DN T OGHT R+ 7 ST, HE#HE D —
X, NERBIEBESOFEEZMIT T o — FREICB W TE =1 &2 =B
L2t DBRENAOGE LTHATHDLEARLTWDEDLD LD THDH, T
RTOBERITDONT, Bz, BPEXITT 74 N —BhEE ([E 15 HIRH#E
BEET) OEMKOFIZOWTI D 2L, M S ENRRNZIR S L CRHE
ENDHZENEETHDL, ERILOWEEEZT XL - T 87+ —AIC
T LIETERY, Fo, 2O X IICERICE S FERBEH IR TR,

1 SHEEH T T o — MRS R LORERSH S0, D0 L SRS SRS, SR 1
BB,
4/40

142/248



PRIVILEGED

HADPEL PNa2—YP—IZHELZ L7567, BRERQERLONAZ LZ5TY
AT IR,

WA 1-2 : REDORE, Witk OREGINAIZEET &AM

< A OBYUEET - 22-33X—U >

BEE : Google I%, 7 ¥ Z NG ES AR OEHMED R L& v BIIZEFT 5,
Google | ZAE EITH KRR HMA RIS 5 L RFHZ, 7 F‘7§ U RER—H—D
TANY—DIRENLDRHELITS>TND, oS AR, T R7T7 0
RERZHIZL, 22— =T T4 N —%H72 5, Google |L, T ¥ ¥ VT GHIH AL
WXL, (B0 AETHELTEH, ZOXMREETHALERIEA - ETITHiL, H
AROZ—YP =K WREEICHEL RIEFTZ EonE o, ER & L TR
EANFTHILERDD,

A. ﬁ:ﬁ%ﬁ§ﬁﬁ‘?ﬁé 73))0

10.  Google 1%, BHMRINE =3 v AT AR HERAEIC OV THRIERGBRE L LEE 5
2D EDGIIIRETH AL Z AR L TWD, T N7 7 OFEMIT, HEor 1Y
—ICELRoTVNDLIE LD VEHIT VD, REEROARTY vy —id, v F
m~iyﬁ%ﬁ5:&ﬁ§<\it —OOEBNEBDOT R T 7 FHEEHENED-> T
HZEbLITILIETHD, bz, AL, 22—V —TTFTA NV —DRESLT K77
U RIZxT o AT A0 TRIEZREE] OBIEEWo e ZDOMOBEERER L DA
TUAEKDZ EHLFICHETH D, Google 1T, ZD KD RXAREEED L, JRED
L L OESINFIZOW T TE SRV BEAMEEZED L L ORI LTS, FRiH
FIZBWTE, 77y M7+ — LA FEETDNBETo TWIRMVERIZED L D7, £,
IRERBaD 8 D DHNZONT D BARBYRFEIL A ] 5 251 TV R0,

11.  Google %, K& D &E K Ol T332 @ Lo O BPE R OV BEFE: 424k L C
b\é Google (TFE 7=, IREDWEDEBR L NHRE~DOT 7 & A K OF|IH O FIEIZDON
S0 RT VI —RICAB LT D, BLTIC, ZOREZFIT 5,

. 7 K779 K :Google DY —ERIZIX, 7T R7 T T R~OPHy 27 L3fA
IAEN TS, Google 1Z, UT/LZA 2 (AFLETD KOFEH (AFLE) 0 AH)
TANE =K OPANDOBIZE DT OMAEEZHWTRELZLZREL TWD,
Google DY T /VH A LHBNTZ 4 VX —1X, BEAENES /2 NT 7 4 v 7 ITxtL

5/40
143/248



PRIVILEGED

TRHEZHERIND Z 22 OHEICH<C I N TE 52, £7-, Google D
aEme\%774y&@%Mﬁﬁwﬁ%774v7&%@bfw5#§#%
HEENHWT D Z LA AREICT DRERE DHAIA TN TS 3,

o 77 Fe—77 1 : Google 1%, JREEKRVNT IV vy —0DT7 T Ra{ik
THNL ONOEHFEAEM L T 5, Google KX, 77 v RBREDIA
EDE =TT 4 T DFEENAZ~A RXTH T EEARRICT S a7 Y RSk
VAR L TND 4 TAAT LA &ET A 360 1%, T T RRi#EX—FT
AT =V RO SN TW AL R T T Re—T7 7 A BB TFEZENH L

(77 Rariba—n) VY —2% 1L T\55 GoogleiX, 7V vy

—IZX LT, 2OV —EBERIZBWTERLIEWAEZ T Y OFEHEICHOWTA
T ROAT T T RV —VERHEL T 5 8, Google id, #— R/3—
TARE =L L THED T T2 N —T7 T ¢ ORGEZ R B IRE 5 L
T7 7y Ke—77 4 OWEERILL TV 5D,

o BEM : Google K RUT 4 AT LA &EFA 360 (%, IKHEEITH L TEHD
FeEHE L OV DFEEEIC DN T D400 T Va2 24 LT\ 5 7, Google ®
TIT 47— i?a*ﬁ i HIBMERIEDOTZ DD R VA 4 THIEHS

( IMRCJ ) OHA RTA 1> THERSIL TV S, Google JA&E KV 1 A

MMLETZ 4 VZ ) 7 Thnd b, IERMNEREIND 20 (T7hbb, AMLMTThbRZRWE=D) | A v
Ty ia VIR SRR,

Google (X7 R7 77 K&+ 2 RSEOE Y BN TH ZERRZE 2 R- LD, Flzid
Google i Interactive Advertising Bureau (IAB) @ ads.txt } O} app-ads.txt @&%%i@ﬂﬁfﬁk L. ZO¥ER
BT HBIREZFE Lz, ZnHOHKEIEL, 7Y v oy —RNEORERORBERTCEZHETHZ & &
BILT 52 LICkY, Iml =T vV REOEREEEERAMEM ET 524 HE LTS, IAB
Tech Lab @ [Ads.txt - Authorized Digital Sellers|  (https://iabtechlab.com/ads-txt/) &% Y IAB Tech Lab @
lAB Tech Lab Ads.txt Specification Version 1.0.1] (2017 4= 9 H) (https://iabtechlab.com/wp-
content/uploads/2017/09/IABOpenRTB_Ads.txt Public Spec V1-0-1.pdf) %%,

(2o F DRI E Vo PO T T Y F 75 202000 T D= %5,
(https://support.google.com/google-ads/answer/3306596?hl=ja)

[ 772 NR# % — 77 22 (https://support.google.com/displayvideo/answer/3032915?hl=ja) & ¢
VAEEFEDTZ 2 Fa pa—nzfE - jiE7T S (#xXo%)  (View and edit brand controls for your
advertiser) | (https://support.google.com/displayvideo/answer/9179543?hl=en) DOX—T % &M,

[ [RAFFEFEDHE) D_X—T %5/, (https://support.google.com/admanager/answer/2913553)

(HEAME L T 75 47 Ea— LR— FOEEIZ>W T (https://support.google.com/google-
ads/answer/7029393%hl=ja) KON LR — kO]
(https://support.qoogle.com/displayvideo/table/3187025?hl=ja) D=X— T % &/,

6/40
1447248


https://iabtechlab.com/ads-txt/
https://iabtechlab.com/wp-content/uploads/2017/09/IABOpenRTB_Ads.txt_Public_Spec_V1-0-1.pdf
https://iabtechlab.com/wp-content/uploads/2017/09/IABOpenRTB_Ads.txt_Public_Spec_V1-0-1.pdf
https://support.google.com/google-ads/answer/3306596?hl=ja
https://support.google.com/displayvideo/answer/3032915?hl=ja
https://support.google.com/displayvideo/answer/9179543?hl=en
https://support.google.com/admanager/answer/2913553
https://support.google.com/google-ads/answer/7029393?hl=ja
https://support.google.com/google-ads/answer/7029393?hl=ja
https://support.google.com/displayvideo/table/3187025?hl=ja

12.

JRAS D

PRIVILEGED

T A&ETA3601L, IREENFDOIREZEDO T =TV A b, BIELOT 7Y
MERULTENEHRTHZEZARRICLTWDS 8,

2—P—x 7 ARY =R : Google 1L, 2—V—iZxfL, =Y FTF A4 XA
EORROEI, LN Google N/ 3—Y F T A4 X RIREZVENKT D 72D 7
HF— A DEEITOMEZIRIEL TWD, 202 &k, EEEES - T

( ICMA] ) BB TWD [ —E2ZFH LT TWDHRH, 2 —F—3/3—
VFTA X RIREE DD Z LT 720 Facebook M O Instagram % &30 <
DI =YX NVAT AT « T Ty N7 4—5] LIIRRATHD S,

ik B BB NA : Google 1%, /X7 U v ¥ v — K OVUAEFITHK LIEFLIEE ~0
TR AL TS, Google 1T E 72, AFKIZOWT b EW LLDFE M
AL TW\W5, 20194, ~—4~ ¥ —M» Google [R5 XIET 4 AT LA &ET A
360 #ffi~>T Google 7 K~ — % —DIRELZHALIZEE, X7V vy —i%
HONTZIIED 69%LL E&21F T2 19, CMAX, Google 23:h:K L 7= BECEHZ,
INA P A RRBEAY A ROEFIZEBWT, Google DEiAFHEEZNGERTHT
BEVERIFEE CH 7= EBEL TS 1, CMA IXE7-, Google 2% AdSense
i DR FER A AR LT D Z &iE, SN —EREOEEE A R -8,
7 KT 7 FER O AT T ABOHIE A L bR 055 LR TV D 12

BT 2RI HIC T DT DER DO 7 +—F LRI b TW5, Google

X, BARY A2 A F—=a ((TIAAL ) . AREREERS ( TJAAA] ) KORAE
AE 77707 IRERE ([JAAL ) WAL, TRZIURETIT L Re—T7
+ OFEEITKHIET 5 7212 Japan Joint Industry Committee for digital advertisement

10

11

12

[T 4 AT VA Ry NU—7 TOREOEFHERZ 5895 (https://support.google.com/google-
ads/answer/2404178%?hl=ja) KX TLR— b DT 4 AT a V)

(https://support.qoogle.com/displayvideo/table/9046540?hl=ja) D=— T % &,

CMARITD [H T4 Ty b7 —nbTVHNVES . TGREREHREE (Online platforms and
digital advertising: Market study final report) | (332D A&) (202047 A 1 H., % 36 B: 8 K OVEF 4.130

B)

(https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report 1 July 2020 .p

db

[Google D7y X 7' LA JKEEEHHANT S 77 > N 74 —ANREDL SICR G NTY o —EREFL T
N34 (FEXoA)  (How our display buying platforms share revenue with publishers) |
(https://blog.google/products/admanager/display-buying-share-revenue-publishers) D ~=X— % &,

CMARITD [FH 2540 F 5y N T4 —hETF P HNVIRE B aR&H~EE (Online platforms and
digital advertising: Market study final report) | (FE3XDA) (202047 A 1 H, 2 5239~5.242 Bt %)
(https://assets.publishing.service.qov.uk/media/5efc57ed3a6f4023d242ed56/Final_report 1 July 2020 .p

df)

CMARITD [Hr T4 07Ty 74 —AETUHVIEE G RER&HREE (Online platforms and
digital advertising: Market study final report) | (¥&3CDA) (202047 A 1 H, %5 8.215 %)
(https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report 1 July 2020 .p

df.)

7/40
145/248


https://support.google.com/google-ads/answer/2404178?hl=ja
https://support.google.com/google-ads/answer/2404178?hl=ja
https://support.google.com/displayvideo/table/9046540?hl=ja
https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report_1_July_2020_.pdf
https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report_1_July_2020_.pdf
https://blog.google/products/admanager/display-buying-share-revenue-publishers
https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report_1_July_2020_.pdf
https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report_1_July_2020_.pdf
https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report_1_July_2020_.pdf
https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report_1_July_2020_.pdf

13.

14,

15.

PRIVILEGED

Quality & Qualify ( TJICDAQJ ) DOH EFIZE Y A TV 5D, JICDAQ MELY A
FRZENL, X7V v vy —T Ty N 73— LDERLRIETH D, Google 1L, ZD
Tur T AMNIBWTHREEZITHZ A BIEL TV D,

Google 1%, LED A, Al Kk OHEINE OB Z /TREIZ T DRIV Y — L & ffik L
TW5, FIEHEIZ. 77 v M7+ —LFEZOBRDY — VB ARF53ThH D DNED,
Flz, TOHRHKOFEHICOWT, BRI EZ T 58 LT e, IROEBERE T,
SO ANETDHELTHEOMNREE LA RIEXT- LTIt ko, TV% 0
TGHAARTIZ BV TR, L0 BARIZER R ORERFE LS L0 I U TR 4
ATFT 52 &% Google & L TIEEFET 5,

BEINEZT TV 3 VIIRE ORI DR D b,

Google 1%, EHMEZ mO LMK EZ T D, L, BESHLTWOERA T v a v
WZIFEW L DD -ED B 5,

° EINTWDE T v a it BEDT Ty N7+ —AOAH@HIND, T
VTS A ARER B ATEIC B 2 B O Ik A2 B L T s o ThiuE, 2hiE
BN EZ RS D72 DI2iE, ZOMRKRITER SR EZ R ETHHDOTHRLT
6720, T RT 72 ad A7 MIEHETHY . —2DOERBIIZEZ DT L —YF
=L TWAHREMENRH D, INEEROANT Y v vy —TEEO T oA %
— %o T D B REENLENREE 24, YA SEREEN T~ KA
R7Z v b7 x—2 (DSP) Z#FH L TWBEA., L&D E MK ORI B4
LHIEHIT DSP 7 DI EHEYE ISRt S, YRS REIEI I 0 D R R
ThOHREFICRIET L ENTE L, R a X T AFEZL DT L —F
=M TNDETD, FEDT T v b7 4 —LFEEOLRZBIRORRE LT
WDHDOTHIUEL, EIMEOREICHIGT 5 Z EIETX 720,

o REINIAT > 2 OV DO ITHAIIIZFAT R ARETH 5, Google
X, BHETHRA L2WERZ LS FICRIET 5 2 LT TE R0,

° YEDT T v N7 4 —LIZHA] ID OFITEREMNTLHZEN, EOXHITT R
TIUR, T RE—TT ¢ MK OISR E OB Z FTREIZ T D DN
RATH 5,

BRBREINEF S a UBNEELZ ATz LRV,

IREOEIZET 2 BMIERZ R S8, 22— =T T4 " —DfRiE 7
— 2 REE (EANERREEEZET) | 7 R7 70 FRXUITREHE 2RO DT

13

ZOZEiF, AERBIEESOT U — MABICEVEMT O TWS, BHETT X VIREZHTR L TH
HIREE/REEDRK 95%., N7V v v —DK 68BN EED a7 NEFMALTWS, (FYZNVE
HORS|FEREIZET AP HEEMES, B, 14 HXON135 H)

8/40
146/248



16.

17.

PRIVILEGED

o TER bR, BROH LE AT MATH - ThH, Bo I E SV T
. 2o BEERUATY vy - EE RET RIS B,

—HE L7HS] ID OFITERT Z L, ILEEIME N ZFFE T X 5 15T Google D724
DR SN AT — X 22 DMOFER EFEOIT D2 EE2RERICTAZEICLD,
NI T TA N —DEEERITLOTHDL, 2O LiE, =2—F—DRERL,
RiFa—H =M SEHMEZITHE T 2 LN TEREE, 2 —F— O AFRM T4
HOBRFEICERIEINDIFREFE DR, ZudER, ffixetigsngn, =—%F
—DREZR LI ORERIch> Ca——7—%% [EE] ¥5 2L Z2mHEICT25 1
DTHLH D, EEEIZ, EU O— T —Z R#EHHI (GDPR) K OME AfE HOMRGEIZE T
HIEME (APPI) 2L o7 —2{R#EEO L & T, Google [3/3— YT L« T—XDINEK
OLEE 2 fEHRAEEO HRJICBEE L TR BER L DIZRET D E &I, £ L H R —Y
T e T = OHEPNUBEIND L HRAET HDHEZ#T 2 ENTHESITOLNTND 14
—HB LS| ID i+ Z L%, JREY—E A0 ME TR WIS T o v
AT LOMDBIMNE N2 — P — 25535 Z & & A[REICT 2 [EA OB+ & 2 — % —|Z
HzbZ e, ZRICEY Google 1229 LIFHEBIENTH I AZ SRS Z
s,

WINR RS, 7 K770 RICRHPIT 2B A EER Y & TR, TR7I D
R IR A RAE =F IR 2 2213, BEHLENT 777 Rxfifiz U A
— 2TV =T VST AZE RONFES LEEEHAE N X B THRES S HICE

14

BEEE NG RORGEEBHE O T A X o A S D L oic, THRICHES LTREM FoT —
ZERA L TWDEEE, ZULEEE 25 RENRREL -« « - 7 — 2 R/MEDJRRIOEK &
72 % FIREPEDS RV, HEEE A SRR o [FAC) : 7—4%R/Mb) (EToR)

(https://ico.org.uk/for-organisations/quide-to-data-protection/quide-to-the-general-data-protection-
regulation-gdpr/principles/data-minimisation/) % &,

9/40
147/248


https://ico.org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-gdpr/principles/data-minimisation/
https://ico.org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-gdpr/principles/data-minimisation/

18.

19.

20.

21.

PRIVILEGED

ILERHTLEI VRIS D, ZHUTLSTT K70 RBEMTHIEL, X7 U vy
— KOS EICEE RET,

PE 3 BN - BoEIC XS EERESORE

< A DOBYUEHT - 34-39 R—U >

BE : Google 1. 7 ¥V # NHGHFAELOBEIMEN v o HIICEFT 5,
Google 1L, FEEZRMSE U2 RS E 2 I8 & IR EtT 58 =4 % 20 DL EREE
TN5, o2l S< AR, T R7Z7I7 0 RERSBICL, 2—%— 774A/
- VAN Google X, T UZNVTEBEATICH L, B0 AZTHELT
H, TORBEETHALEREZ ETiIThil, BADZ—V—RWAEEICHEHEL &
FTZEDRNWE S, EREHEEE L TG AE AFTHZ L2 RD D,

ﬁ:ﬁ%ﬁ§ T‘%E‘?‘ 5 73))0

Google X, B -FICLDIRENRT 3y —~  ADRTEE L LTS, FEERIC, Google
FFE =L DIRENRT =~ ZADOMEDREIF L LT v 7T L2/ LTND,
FREMEIZIZ. 77y h 74— 2FEE DRSO FO T 0 7T ANRA+5TH LD
. Elo. ZOBEMEMEOZEOFEMICOWT, BARMZREEHLAZ T H7R L THRn,

Google |, MNLDOE=FIZL Y Google AT 4 T D~—r7T 4 VT /INT 4 —< 2 ZADH
ExEATOA T v arxZREFCRMET LD, Yo7 v /T A Google
Measurement Partners Z 26 B 7=, #%D Google DL EPASMICE IR HHEY Y =
—a VOEDIREENFIHTHZENTE D, BGEEZIT I8 =F/X— M —13 20
HUEH L, ZnbA— b F—lE, HEME V—F, 770 FEe—T77 4, 778
7 M REOHY, TTIVRERN~—FTT 4TIy I A ET Y T HAN—LT
W,

Google Measurement Partner (272 5 72 9121, B3EITEBLII D1 HINE D mE O FHHE 2 i
S TR bR, ZORMEITIE, HIRIRES, T —F 2T o (74
V=R Xa VT o kgL, ) WNCT U Ny FOMER EOHEANEG END,

Google (%, Google Measurement Partners |Z%f L, & D /37 4 —~ v AiEE FITT 5
TOWARR R T —Z &Rk L Tnd, T—%F, H—"—fo7F — Xtk Google
Ads Data Hub, © 7o 77 L — gy KOZOMOFEM & ETe, Bixindf v 2 —
7x—A%BU TR END, FEHE T BE=FONRME T 7 AL X =2 T 5T
— ZHARITHE DL D EAICHONW T, JREENL ORI EZMLRFE L THRY, =7
APl IZRDO DA ZEHN T2 Z L RMETH 2 HHIT A TH L, MENOITAET D
ELTHZEDOHREESHBALRIEA T ETITbLD K5, T VFNVTEHRAARTBIZIE N

10/40
148/248



22.

23.

24.

25.

PRIVILEGED

T, E 0 BEEMICERKOCERMAKRESDERD U CHERELE ATT5Z L%
Google I3 E5E53 5,

BEBINEZ TV 3 VISRIEORYIZ D722 5 D,

Google %, ZHAMZ @D MR EZ XFFT5, LoL, BESNTWHERA T a v
WZITW OO RER B 5,

° REINTWNWDEAT v a it FFEDT Ty N7 +—NIOREHAIND, TV
H VTt ARTR N =38 O FREIZ BT A D XA 5D JRBEE R L
TWDDOTHIUL, RN Z R T 572D, Z OfRRRITEN 2R E %t
G LT 5O TR IR 6w, JRERITHEEDO T a4 X —%fios T b,
BRA T v a v ORE, JREERORBEIEN T Y vy —Xix DSP % b# T
XHLOCTHZELEEZHME LTS (HHHE, 37~38 H) . FFEDT T v
N7 4 —LFEEORDBIRORMB LR D20 THNE, ZOBMEERTDHZ L
ITTER,

o 7Ty M7k — LFHEFITR LTI S ORILZ < A —T7 2 APIL ORI 254 L7
WE D ERT D Z ik, FIZE SN RBEOERIZ SN BV, JiRO &Y |
T HRET D HIEITE SV . PREHEIZBICFIH S Th S EITC oW T
HATFOH D ARNMIZHONWTAIH S K L TR,

BRINEFA TS a Uon8ERL AT LITRVD,

Mo TN K2 AT, 2= =R PR EFEIIHRELZ L7267,

Google (X5 =F O EME /R— F T —OFBEIC OV CTEBNREMELZRE L TV D,
T, = b RENRE, HIFNENIROT — 2 2T 5 (74 80—
FOtexaV7 4525t ) ICBWTEWEELEL T L 2HEICTIHIHLOTHD,
Google 1., EWIEMEA - SR WE = FICL AR ELZRO L L2RBBEMN T BN
HRETIIR, O XD RFHIL, LG ED IS 72 72 W AR IEME 72 2 SR E 2 52 1)
Z—W—DF — X PEU R E 7 B EFICRL S N A FREAH E R,

T HEED T DIREOE— DO (F—7"2 API) I ORAEZRBE-T S Z LT,
MEL LT OTARMERDH D, Z<OHE. =70 APHIEIT FA N —REL 2 A
H L2, Google X, —H—LULDTF —F DlEkz i/ NRICED, Db T—4
IZOWTHRMSCEHME LRI T 572010, 774 N —2R#ET DB ERE LT
W5, T RT 7384 T Iy naBThy, BH—DREDEM (—7" API) Off

11/40
149/248



26.

27.

28.

PRIVILEGED

MO HAEBRBMTAZ LT A/ _X— a2, 22— —D 754 R — %Gk
WZIBT Z Sl2 b 72 0 hdazauy,

R4 T F2FIEA

< A DOBYUEET « 40-49 R—T >

BEE . PRSI, (T HEETE DL SR VWEEREEIT> TV 5, HiEH
BIZBWTHRRLEN T DRBEDOT 7 40 MCBET I ARZON o0, (gD
V) iR OEM E#H KO/ L (B x2 X o) BAROHEFITHEELZ B
7‘_%?“7%@753‘%60 INBOFEHEZT, ZE TORKBIZE N TE Google & DfHT

UEGm SN TR b3, 7 VX NATEBRFATIL Google |IZHFHEIZEET Dk % KD
o lz, Google X, 7YV ZINVHIGHAAIII L, ZORBIZBIT 5 AlZDON
TS DORE Z2AT O AN, BRI A IE L, 230D Al a2 AR FEHEIC IR S LT
FHET 5 Z L ERD D,

FIEDSETET B A

FREEIL, 77y F 7+ —2FEEHEOT —ZFNERICOWTORMEZFEHRTELHT
FrE L TR0, PG IE, o7 —=2FMICL->T, o7 N7 7 BERHEFT 5
CLWWEEL 2D L) ZDERETMT DAEML AT IR LTV,

Google X, (Google #&Te) WTFhOEEGIMEMIZT —& ORMEEZ T TV Db
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b5, BIAIE, 2—P—13 ()T 74V hREXZASTERL, (i) 777 —D7 KL
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o ~A7nY 7 MIBHEORKEZ Y THD Bing AOT IOV —ThH D
Edge l\Z7 7 4 /L MR —E 2 L LTRELTEY, EdgelIv A v RO XDFT
TAN T TP —Lho TS, ZOREIEX. HROT AV by Fa—HF—0
9 66%I2E~>T, ~Af 2717 b Bing BT 74V MREV—ERE 5T
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CMARITD [H T4 0T Ty b7 —nbT VX NVEE  TTGREREHREE (Online platforms and

digital advertising: Market study final report) | (X)) (202047 H 1 H, BIKH, 2 85 Bx kY

55139 Bk, WONTHIME V. 5 33 BLi)
(https://assets.publishing.service.gov.uk/media/5efo1d9ad3bf7f7693924235/Appendix_H_-

_search_defaults_v.6.pdf 2T}

https://assets.publishing.service.gov.uk/media/5efc410fd3bf7f76928785c8/Appendix_V_-

_assessment_of pro-competition_interventions_in_general_search.pdf)
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% Google DY = 71 79% & HilE S5 —F T, Bing DY =7 1L ) 6% & #
BINTWD 18
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58%ICEWNWTHHT 74/ MCHESNLTW b 0D, g = 7 3b 3
13%I29 &9, Zhicxt L., Google 137 A7 by 7Ry ardibth 29%I128
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[ BAKEAD T X2 b 7N 222D 08 Fitfs =7 (2019 4£6 4 ~2020 46 /) / (“Desktop
Operating System Market Share Japan, June 2019 - June 2020”)  ( https://gs.statcounter.com/os-market-
share/desktop/japan) % £,

[ FXZ h o TN T D RT DT = 7 (2019 46 H ~2020 46 /) | ( “Desktop Search
Engine Market Share, June 2019 - June 2020")  (https://gs.statcounter.com/search-engine-market-
share/desktop/japan) %%,
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CMARITD T T4 0T Ty 74— T VX NVIRE  iiHAREHREE (Online platforms and
digital advertising: Market study final report) | (¥t #4) (202047 A 1 H, UMK H, 25 83~84 B
%)

(https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report 1 July 2020 .p
df.)
Mozilla 1% D% OFFRIZE VT, [Yahoo! DR > ¥ LT Z ORIV b —— K O SR % fERF
B EMNTEhoTc) EBR_RTW3B,  /Yahoo D# £ 717 Mozilla /(247 L, Yahoo (Z/C# ¥ Google
Firefox D77 7 /1 FEE Y — EXICERE L 72 Z 212200 TRz ##2& (Yahoo parent sues Mozilla for
replacing it with Google as Firefox default search) / (https://searchengineland.com/yahoo-parent-sues-
mozilla-replacing-google-firefox-default-search-287872) % %/,

[Special Eurobarometer 447 Report: Online platforms, June 2016”]
(https://ec.europa.eu/information _society/newsroom/image/document/2016-24/ebs 447 en 16136.pdf)
e 31N

Google WA EEIIRE L TWAH N7 4 —< U RAIFEK A —T 4 = A « T — X OFFEIZ O
Tix, U TFOR—=T 525,

https://support.qgoogle.com/displayvideo/topic/2798432?hl=ja&ref topic=2650592
https://support.qgoogle.com/displayvideo/topic/6071464?hl=ja&ref topic=2650592
https://support.google.com/displayvideo/answer/2650629?hl=ja&ref topic=3080653
https://support.qoogle.com/google-

ads/topic/3119143?hl=ja&ref topic=3119141%2C3181080%2C3126923

= A=T g2 A T=HIZET D EROBARB AT TH D &A% LIRS T/ REEIX 20%I12
LEFo7 BIk1, 40KH)
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IR EEREROFEE 2D 2 BCESS b THD 26, 22T, FHEME T,
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25 [N T Z o X FILH
( https://support.google.com/adspolicy/answer/143465?hl=ja&ref topic=7012636) . [Google /=L & =
N g N T = ZDEEHIZOU T ( https://support.google.com/google-
ads/answer/93148?hl=ja) . KU [Google (2L 340 X5 ~v— v 0 FF—ZDREHIZON T
(https://support.google.com/google-ads/answer/6334160) D~<X— & &,

2 [Google (L& T N—2 g0 4N pF—=ZDEEIZO0 T
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[ HAEPDFEN1 /L 0S [7idfe = 7 (2019 46 A ~2020 46 /) | (“Mobile Operating

System Market Share Japan, June 2019 - June 2020” )  (https://gs.statcounter.com/os-market-
share/mobile/japan) % &M,
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P AREANDF X2 b 70N 2D 0S i = 7 (2019 4£6 4 ~2020 46 /) / (“Desktop

Operating System Market Share Japan, June 2019 - June 2020”) ( https://gs.statcounter.com/os-market-
share/desktop/japan) % %R,
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Response to Consultation

by

Dear Sirs,

I welcome the opportunity to respond to the consultation on the Interim Report on
Evaluation of Competition in the Digital Advertising Market (“Interim Report”),
published by the Headquarters for Digital Market Competition of the Cabinet
Secretary (“HDMC”). The HDMC should be congratulated on undertaking this

important analysis of digital advertising in Japan.

This response will address the following issues. First, it will discuss the
competitive context of online advertising. Secondly, it will highlight how,
according to the very findings in the Interim Report, competition in the online
advertising sector is working well. Thirdly, it will provide a brief overview of
international developments and point out the risks of regulatory fragmentation.
Fourthly, it will address a number of areas covered in the Interim Report, namely
transparency, opaqueness of prices and transaction details, measurement of
achievement metrics by third parties, data utilisation, the “black box” problem,
conflict of interest and self-preferencing resulting from vertical integration,
restricted access to own media, system change and rule change made by platform
operators, parameters in search engines, and concerns regarding acquisition and

use of personal data. Finally, conclusions will be drawn.

. The views expressed

are iureli ﬁersonal and do not necessarily reflect those of any of the institutions with which
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In responding to this consultation, I have relied on an informal translation of the
original Japanese text. Quotations from the Interim Report are from such a

translation.

I have adopted the definitions and terminology of the Interim Report, whenever

possible.

1. The competitive context of online advertising

Online advertising should not be analysed in isolation. In the modern, dynamic
economy, traditional market definition tools are no longer adequate and defining
markets too narrowly will inevitably lead policy makers and competition
authorities to commit serious errors, both in terms of over-enforcement/regulation
and in terms of under enforcement/regulation. For example, defining narrow
markets may lead competition authorities to consider targets that may well be or
become a significant competitive constraint on the acquirer as not being in the
same market as the acquirer. As a result, mergers may be cleared that should be
blocked instead. It is quite possible that some of the problems that are perceived
to be associated with the clearance of the Facebook/Whatsapp merger in the
European Union were due to the fact that traditional market definition techniques
led the European Commission to underestimate the competitive relationship
between Facebook and Whatsapp. On the other hand, the traditional, narrow
approach to market definition may also pose a risk of over-enforcement/regulation
because policy makers and competition authorities, by focusing on narrow sectors,
may fail to appreciate the competitive dynamics of the actual market in its

commercial reality.
In the online advertising sector, there is a risk of over-estimating problems

because of a narrow focus on the online sector only or even on sub-segments of the

online sector.

219/248



The competitive assessment of online advertising should take into account also
the provision of advertising space in other types of media. The internet is just one
of the several media channels — among which there are the television, newspapers,
magazines, etc. —that can be chosen by advertisers wanting to promote their goods
or services. From a demand-side perspective, advertisers would therefore take all
media into account when planning their advertising campaigns. From a supply-
side perspective, traditional media publishers as well as major newspapers and

magazines offer both online and offline advertising space.

Nor should sharp distinctions be drawn between the various forms of online
advertising. From an advertiser’s perspective, search and non-search ads are
substitutes as they compete for the same ad space inventory. From a technical
point of view, the difference between search and non-search ads is diminishing.
With respect to the targeting dimension, whilst search ads have been traditionally
viewed as more effective than non-search ads (given that search queries are
clearer regarding the users’ intentions or interests), the ability of non-search ads
to target relevant consumers is improving. Furthermore, whereas non-search and
in particular display ads have largely focused on building brand awareness, a
significant part of search advertising expenditure is nowadays also focused on

generating brand awareness and not only on directly generating sales.

As to intermediation, careful analysis is required before concluding that
intermediation is a separate market. Direct sales are effectively constraining
providers of intermediation services because a portion of the customers of
intermediaries (marginal customers such as the large publishers) are able to
switch to the direct channel in response to a price increase by intermediaries. The
existence of these marginal customers could be a sufficient disincentive for
intermediaries to raise prices. As a consequence, infra-marginal customers, that
1s to say the smallest publishers unable to have their own direct sales forces, would
also be protected from price increases. Given the effective constraint exercised by
the direct sales channel, the market for the sale of online space (or the purchase

of online space by advertisers) should probably include both direct sales and
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intermediated sales. This is not surprising since the economic purpose of direct
sales and intermediated sales is the same, that is, to sell advertising space in order

to gain revenues, the presence of an intermediary being irrelevant in this respect.

As to the geographic dimension of competition, while national and linguistic
differences continue to be relevant to a certain extent, digital advertising
facilitates the provision of ad space across borders. No technological constraint
impedes supplying ads on a given website from abroad, and no technological
barrier exists for customers to purchase advertising space on a cross-border basis.
Furthermore, advertisement campaigns are increasingly conducted on an

international scale by global advertisers and agencies.

In conclusion, any policies implemented in this area should take into account the
overall competitive dynamics of advertising and should be careful not to jeopardise
or limit the benefits for advertisers, publishers and consumers that derive from

the internationalisation of the market.

2. The competitive nature of digital advertising

The Interim Report correctly highlights the many competitive features of online
advertising. By way of example, the following findings in the Interim Report

should be noted:

a. The Interim Report states that, while Google and Facebook have a
combined global market share of 60%, 40% of the market is populated by
other players. Among them Amazon is becoming increasingly prominent.
These market shares are inconsistent with a finding of dominance. It may
be debatable whether the market is an oligopoly but, of course, oligopolies
may be highly competitive and dynamic and do not necessarily give rise to

any competition concerns.
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b. Prices of pay-per-click in Japan are lower than in Europe or US. This points
to the competitive nature of the Japanese market.

c. DSP operators feel that generally advertisers are able to choose additional
DSPs together with Google, Yahoo! or Facebook as media.

d. Platform operators have high R&D spending and provide high cost-
effectiveness to operators.

e. Ad servers are offered for free by Google (although there is a charge for
exceeding a certain volume) and by other companies as well. Free provision
of services is, therefore, clearly a pro-competitive business model that can
be used across the sector.

f. The JFTC Questionnaire Survey Report referenced in the Interim Report
shows that publishers transact with digital platform operators for pro-
competitive reasons, namely the number of advertisers (advertising
agencies), the convenience of services due to the integration of multiple ad
tech services and reasonable pricing based on targeting accuracy.

g. In response to customer demand, Apple and Google introduced better
management of cookies to protect privacy. This is consistent with a
competitive market in which privacy concerns are taken seriously.

h. Digital ad services provide business, including SMEs and sole traders, with
the means to reach customers who were previously unreachable. At the
same time, revenues from digital ads enable provision of various services

on the Internet to consumers for free.

The above features are all clear evidence of a dynamic, competitive market. Before
introducing heavy handed regulation in such a market, a careful analysis should
be carried out that should take into account not only whether certain
constituencies would like better protection or better services but also what the
impact of any proposed regulation would be on all market players, including

advertisers, publishers, digital platforms and consumers.
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3. Not losing sight of the international landscape: Avoiding regulatory

fragmentation

When formulating policy or introducing regulation in online advertising, it is
important to take into account the increasingly international dimension of the
sector. For publishers and advertisers, online advertising means that there are
unprecedented opportunities to reach consumers all over the world, and certainly
far beyond national boundaries. As businesses achieve economies of scale and
scope and innovate in this new competitive environment, consumers benefit from
new products and services in a way that would have been unthinkable before.
Introducing national regulation that erects barriers to trade along national
borders would deprive all market players of these benefits. Government should be
very cautious about adopting parochial approaches that would end up harming

their consumers and, ultimately, their economy.

4. Transparency

The Interim Report adopts the views of certain advertisers that the market is
affected by lack of transparency. In essence, advertisers would like more visibility
over issues such as where and how their ad is displayed and ad fraud. Beyond the
views of advertisers relied upon in the Interim Report, there is, however, no
evidence that these issues are real and widespread and that they affect the
competitive process and the proper functioning of the market. Certain issues could
be contractual problems and, as such, they should find a solution in the
relationship between the parties. I note that the Interim Report itself states that
this is precisely what is happening. The Interim Report explains that certain
advertisers have taken measures including distributing ads to sites limited by a
whitelist method or using ad verification tools, that is, tools that prevent ad fraud
or distribution to sites which may damage brand value, or that secure viewability.
The Japan Advertisers Association is also taking action in this regard. In other

words, the market is functioning well and issues between advertisers and DSP
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operators are being addressed using the appropriate technical tools. The fact that,
as the Interim Report states, “only some of the advertisers take such measures
and it i1s pointed out that most advertisers tend to focus on the number of
impressions or clicks” should not be a cause for concern. It simply means that such
advertisers are not as worried as others about the issues identified in the Interim
Report. In any event, these issues are best addressed by industry players
themselves, without Government intervention. The evidence in the Interim Report

shows that this is happening.

Certain of the proposals in the Interim Report are particularly problematic. For
instance, requiring platform operators to issue a transaction ID to each ad
transaction to allow advertisers, ad agencies and publishers to track the status of
matters such as ad fraud, brand safety and viewability, may cause significant
privacy concerns. Should the transaction ID allow the identification of an
individual user, including because of possible technical faults or hacking, this
proposal could mean that highly sensitive information concerning Japanese
individuals would be made available to a large number of businesses and their
employees. It would seem disproportionate to run this risk, particularly if the
transparency issues identified could be easily addressed by other means, for

example a voluntary code of conduct between advertisers and DSP operators.

5. Opaqueness of prices and transaction details

The Interim Report relies on the views of certain publishers and advertisers that
digital platforms disclose too little information about prices and costs and the
result of the bids. Furthermore, there is apparently a perception that the fees
publishers are paying for intermediated ads are too high. This is said to pose a
risk for publishers who would not be able to sustain this state of affairs and could
go out of business. Based on this qualitative evidence, the Interim Report suggests

that it is desirable to improve: (a) the transparency of transaction details and
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prices; (2) the transparency of fees and costs; (3) the transparency of ad spaces and

ad media.

First of all, I would urge the HDMC to exercise great caution in evaluating the
evidence gathered. Currently, the Interim Report appears to rely exclusively on
the views of publishers and advertisers that the supply chain is not transparent
and publishers should pay lower fees and obtain more information about
transactions. Publishers, as rational economic actors, would be expected to ask for
better price and non-price terms, 1.e. lower fees and more information over
transactions. However, this type of evidence cannot be relied upon to reach any
conclusions. The HDMC should investigate whether these complaints are simply
due to the entirely rational desire of the publishers to make more money or are

indeed evidence of a competition problem.

There is also another reason why the HDMC should exercise great scepticism
when evaluating such complaints. It is clear from basic economic theory that ad
tech operators, including vertically integrated digital platforms, do not have any
incentive to under-compensate publishers, even to the extent — as stated in the
Interim Report — that they could go out of business. Ad tech operators and digital
platforms rely on publishers and advertisers to fund their business model and
monetise the services that they offer to consumers for free. This is the case for any
ad tech operators but even more so for vertically integrated digital platforms. The
latter, indeed, not only make money from their ad tech business but have also an
incentive to display relevant and interesting ads to their users. If their user
experience deteriorates, digital platforms stand to lose business as users will click
less for ads or even use the platform less or switch platform, which will lead to less

advertising revenues, not more.

In addition, one must consider that the market is dynamic and expanding. If
publishers are charged fees that are too high or have too little control over their
transactions, they may switch to other ad tech operators and even to other

platforms. One can imagine, for instance, that if vertically integrated search
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engines were engaging in practices consisting in overcharging publishers, this
could be a significant business opportunity for the nascent adverting business of

Amazon or lead larger publishers to diminish their reliance on ad intermediation.

In my opinion, the Interim Report puts forward no credible evidence of any
problem under this heading. To the extent that there might be certain commercial
demands by publishers or advertisers, these are best addressed at industry level,
by negotiations between publishers, advertisers and digital platforms, rather than

by regulation.

6. Measurement of achievement metrics by third parties

The Interim Reports relies on views from advertisers that achievement metrics
reports from DSPs may not be reliable and do not allow side-by-side comparison
across different platforms. There is a suggestion, therefore, that metrics should

be verified by a third party and provided to advertisers in a standard format.

It is, generally, a legitimate contractual demand for a customer to audit the
performance of its supplier when such performance is not otherwise immediately
apparent or verifiable. It is, therefore, common in certain contracts for customers
to be given audit rights. However, as the Interim Report clearly implies, auditing
achievement metrics of digital ads is not necessarily an easy task and requires
sophisticated technical expertise. Furthermore, introducing wide-spread,
generally applicable audit rights by regulation may impose a significant cost on
the industry. Since such a cost would obviously be borne by advertisers as they
benefit from the audit, the HDMC should consider very carefully whether this
regulation may be disproportionate. Auditing, its scope and its technical
requirements are best left to the industry and, in particular, to negotiations
between advertisers, on the one hand, and DSPs, on the other. If there 1s clear
evidence that DSPs are systematically refusing to grant audit rights or are

applying technical solutions that make side-by-side comparison impossible, there
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may be a case for light-touch, principle-based regulation imposing on DSPs an
obligation to grant audit rights to advertisers with a minimum content and to
implement technical solutions that allow side-by-side comparison. One or more
industry bodies or private sector companies could then provide such audit services
in a competitive market, which should ensure that advertisers are charged a

competitive price for such services.

7. Data utilization

The Interim Report points out that platform operators use the data they obtain to
improve their targeting accuracy. This is said to give them an advantage and to
make it difficult for other operators to compete effectively. Earlier on, the Interim
Report states that there is a problem with brand value because ads may appear
on inappropriate website or may be irrelevant to users. This suggests that
targeting accuracy is a consumer benefit, not a problem. It cannot be both.
Publishers and advertisers benefit from targeting accuracy as ads are more
relevant, are likely to generate more business, are better received by consumers,
and do not risk devaluing the brand. Consumers benefit because they obtain
relevant information and are not annoyed by ads they are not interested in. Digital
platforms benefit because they provide a better user experience to consumers and
higher-value services to advertisers and publishers. This is competition on the
merits to the benefit of all market players and, in particular, to the benefit of

consumers, not a competition problem.

The Interim Report points out that a source of this perceived problem are strong
privacy laws, which prevent the transfer of data from one operator to another. This
means that operators that can acquire data themselves have an advantage over
operators that rely on data provided by third parties. On the other hand,
consumers value privacy. Standards of privacy protection are considered to be a
qualitative parameter of competition. This interaction between privacy laws and

competition is discussed below. It should be pointed out here, however, that if
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strong privacy laws hinder competition, this cannot be the fault of any of the
market players. Either the privacy laws should be relaxed to allow for more
competition, or the restriction of competition in question should be accepted in
light of the fact that the value of privacy protection overrides the benefits of

competition.

Against this background, it is not clear why the Interim Report proposes that
platform operators having a high share of the search market should set a selection
screen in the default setting of a search service. With the greatest respect, there
does not seem to be any basis for this recommendation in the report. The mere fact
that search may be a source of data, and data is used in advertising, cannot
possibly lead to the conclusion that high-market-share search services should
advertise competing services. The Interim Report refers to the alleged
circumstance that, in Europe, platform operators which have high shares in the
global search market have been providing choices of search services since March
2020. However, the situation in Europe is not as described in the Interim Report
and, with respect, completely different. There is no generally applicable regulation
in Europe to the effect suggested. The Interim Report may be referring to the fact
that, in the European Economic Area (“EAA”), as of 1 March 2020, Google
introduced a choice screen for general search providers on all new Android phones
and tablets shipped into the EEA where the Google Search app is pre-installed.
However, Google appears to have implemented this practice to comply with the
European Commission’s decision in Android, an infringement decision adopted
under Article 102 TFEU, which is currently under appeal. The decision has
nothing to do with the online advertising markets, but deals with infringements
relating to, broadly, the markets for app stores for Andoroid, for licensable smart
operating systems, and for search services within the EEA. No parallel can

possible be drawn with the digital advertising sector in Japan.

The Interim Report further suggests that audience data should be made available

to advertisers. In this respect, we refer to the considerations set in Section 6 above.
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8. “Black box” problem, conflict of interest and self-preferencing resulting

from vertical integration

The Interim Report expresses a possible concern about vertically integrated
undertakings using data to favour their own services to the detriment of
advertisers. There is also a concern relating to possible conflicts of interests of
undertakings operating both DSP and SSP services and a concern about self-
preferencing by vertically integrated publishers operating also ad servers, DSP

and SSP services.

This type of concern does not only apply to digital advertising. In theory, exactly
the same concerns arise in relation to most vertically integrated businesses, from
supermarkets selling own label products to telecoms operators. In the sector of
integrated utilities such as telecoms or energy, historically former state
monopolies were subject to regulation given their ownership of bottleneck
facilities. However, in the supermarket sector, for example, no regulation has,
generally, been introduced at EU level because supermarkets clearly have no
incentive to act to the detriment of their suppliers, since this would result in a
significant loss of business. In other sectors of which I am aware, vertically
integrated companies have introduced internal firewalls to give their customers

assurance that they will be treated fairly.

Given the competitive nature of the digital advertising markets, it seems that
there is no case for regulation. Responsible businesses will not jeopardise the trust
of their customers by misusing their data. If necessary, vertically integrated
operators can introduce internal firewalls to segregate data and business

operations as is widespread business practice whenever serious concerns arise.
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9. Restricted access to own media

The Interim Report suggests that the fact that Google allegedly no longer offers
ad inventory on You Tube on DSPs other than Google’s own service may give rise
to input foreclosure. However, there is no evidence cited in the report to
demonstrate this allegation other than the views of advertisers, ad agencies and
publishers. It seems that the Interim Report suggests that further investigation

1s needed in this regard.

Generally, a business is not required to deal with its competitors or to offer a
service or product to third parties unless it wishes to do so. In principle, Google,
as any other company, should be free to offer its own inventory on whatever DSP
service it may choose. Competition law does recognise exceptions to this principle
but, generally, such exceptions require, at the very least, that the input to which
access is restricted is essential to compete. While it might be true that advertising
on You Tube may be increasing in terms of importance, it seems highly unlikely
that You Tube inventory is essential for DSPs to compete, given the overall size of
online advertising, even without considering the whole of the advertising market
that, as explained, should include not only online advertising but other forms of

advertising as well.

10.System change and rule change made by platform operators

The Interim Report recites the views of advertisers, ad agencies, ad tech
businesses and publishers that when DSP operators change their specifications,
ad agencies have no choice but to accept the changes and are given too little notice

of the changes.

While the Interim Report seems to suggest that this may be a competition issue if
the DSP operator is dominant, it is actually unclear where the problem lies. In a

bilateral relationship, a service provider is entitled to make changes to the service
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it offers. It is up to its customers that continue using the service to adapt to the
new specifications. A service provider would generally only make changes to
increase the quality and, therefore, the attractiveness of its service. Were it
otherwise, customers would simply spend less for that service and switch, if not
totally if this is not reasonably possible, at least to a certain extent, to other service
providers. If there is a problem in this area, this would be best addressed at
contractual level or at industry level, providing some minimum notice period for

changes in specifications that require ad agencies to change their own systems.

11.Parameters in search engines

The Interim Report suggests that, because publishers rely on search engines for
users to visit their websites, when the search engine algorithm changes,
publishers should be given prior notice of changes and information about the major
parameters. Furthermore, there should be a procedure for a consultation with
domestic players, including on how to rank secondary use websites, and a system

that monitors the measures in question.

These proposals seem very draconian and may result in significant consumer
harm. The only evidence the Interim Report relies upon in support for such
intrusive regulation is views by publishers. Of course, publishers have an interest
in being displayed as prominently as possible on a search result page and would
like to have as much control over a search algorithm as possible. This is obvious
and entirely rational from an economic and business perspective. The point is,
however, that a search engine optimises its algorithm to provide the best possible
service to the users of the search service, that is, the consumers. A publisher will
want to be displayed as prominently as possible regardless of whether other
results may be more relevant to consumers. But a search engine has the

consumers in mind.
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A consumer running a search has given interests and given expectations. It is
possible to set an algorithm that tries to match those interests and expectations
as closely as possible. Publishers, on the other hand, have conflicting interests.
Every publisher would like to be the first in the raking. If not the first, every
publisher would like to be the second. And so on. Giving publishers more control
over search algorithms would mean destroying the consumer benefits that search
services have brought to consumers and enslave the consumers to the commercial

interests of the publishers.

Furthermore, in order to respond well, and better and better, to search queries,
algorithms need to be updated quickly. When a major event occurs, for instance,
algorithms need to be updated as soon as possible in order to be responsive. The
introduction of notice periods and consultation procedures would run counter to
the very purpose of updating and fine-tuning algorithms. Search result will
quickly become less relevant and responsive, and consumers’ experience will
worsen significantly, ultimately harming not only consumers but also publishers
and advertisers, as search results and, as a consequence, ads will become less a

less relevant to consumers.

12. Concerns regarding acquisition and use of personal data

A significant part of the Interim Report is devoted to consumers’ perceptions about
advertising and use of their personal data. Broadly, it appears that certain
consumers express concerns about the relevance, frequency or contents of digital

ads and about online businesses obtaining and using their data.

These are clearly important issues. The privacy of individuals, especially when it
comes to information concerning their health, religion, political views, sexual
orientation and other sensitive matters must be protected. On the other hand,
there is much information about individuals that can be processed by online

businesses that does not concern particularly sensitive matters or that can be even
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processed anonymously or based on an informed, effective consent by the
individual concerned. A balance must be struck between the protection of privacy
and ensuring that the digital economy continues to work effectively. I welcome,
therefore, the approach in the Interim Report to the effect that “it i1s important to
‘create a framework which will not excessively hinder innovation but will promote
solution of issues through innovation’ (Policy 2). Accordingly, the approach to be
taken is one where a broad direction is indicated in the form of a framework and
the details of the specific methods are left to the originality and ingenuity of the
operators, and monitoring is conducted on whether they are effective, which
ultimately leads to creation of a best practice and high-quality competition for

consumers”.

Within the constraints of the applicable data protection legislation, it should be
up to the relevant market players further to refine and strengthen their policies
to give consumers ever more confidence to use the internet. I agree that clarity
and accessibility of operators’ privacy policies, real opportunity to choose and

change settings and data portability are important in this regard.

13. Conclusions

In conclusion, it is my considered view that, in light of the evidence in the Interim
Report, the online advertising sector exhibits many features of a heathy
competitive market. Regulatory reforms should not be based on the qualitative
views by one side of the market who, in essence, asks for better price and non-
price terms in their contractual relationships. It is not the role of Government to
step in markets to achieve a better financial outcome for certain operators against
others. Government should intervene if there is harm to the economy or to
consumers. With respect, the Interim Report does not appear to rely on any
objective, verifiable evidence of economic harm. I would urge the HDMC to

undertake further analysis and to exercise great caution before recommending the
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introduction of regulation that could be very harmful to the Japanese economy

and to Japanese consumers.

I am grateful for the opportunity to respond to this consultation and remain

available to the HDMC to discuss this contribution.

Yours faithfully,

London, 25 July 2020
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